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Joun M. STERNHAGEN 
Member of Board of Tax Appeals 


Who was chairman of the special division of the Board of Tax Appeals which 
held the hearings in the appeal of the former minority stockholders of the Ford 
Motor Car Company from extra assessments of the Commissioner aggregating 
about $30,000,000. Hearings in the case ended on February 24, and counsel was 


given two months in which to file briefs. It will probably be at least several 
months thereafter before a decision is rendered. 
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Depreciation of Estates, Trusts and 
Their Beneficiaries 


By JAMEs J. LEAHY* 


HE special method prescribed in the Revenue Acts 

for the determination of net income taxable to 

fiduciaries, and for the manner of reporting the 
income of estates and trusts by fiduciaries and bene- 
ficiaries, respectively, adds further complications to the 
income tax problems of these taxpayers. Their prob- 
lems are also made more difficult because of the differ- 
ence in many instances between their income, as con- 
templated by the will, trust instrument, and laws of the 
state having jurisdiction over them, and that, as defined 
in the Revenue Act. 

Changes in, and addition to, the statutory provisions 
relating to them in the various Revenue Acts, resulting 
changes in the regulations thereon, conflicting views of 
the Department and Board of Tax Appeals on the 
proper interpretation of some of these provisions, and 
difficulty in reconciling certain rulings with each other, 
and also certain Board of Tax Appeals decisions with 
others on the same subject matter, have resulted in 
multiplying the already multiple perplexities of these 
classes of taxpayers. 

The treatment of their depreciation problems depends 
on the interpretation and application of the statutory 
provisions in the following sections of the law: Sec- 
tion 219 of the various Revenue Acts, which gives the 
method for arriving at the taxable net income of 
fiduciaries, and prescribes when and what part of the 
estate or trust income must be reported for tax by the 
beneficiaries; Section 215 (b), 1921, 1924 and 1926 
Acts, on the limitation of deductions from income by 
holders of life and terminable interests in property ; and 
the new provisions in Section 214 (a) (8), 1926 Act, 
relating to depreciation allowances for improved real 
estate held by life tenants and remaindermen. 

In this article we will consider the following ques- 
tions: (1) Under what circumstances may an estate 
or trust entity take depreciation allowances in deter- 
mining its taxable net income? 
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(2) Under what circumstances, if any, may the bene- 
ficiaries of an estate or trust obtain the benefits of de- 
preciation allowances with respect to their interests in 
the estate or trust property, or income? 

(3) Are the provisions of Section 214 (a) (8), 1926 
Act, applicable to the interests in improved real estate 
held by an estate or trust, or to the interests of its 
beneficiaries therein, or are they applicable only to 
cases where the real estate is held and used directly by 
a life tenant with remainder over? ; 


Depreciation Allowed Fiduciaries 


Section 219, 1926 and prior Acts, for income tax 
purposes, treats an estate in process of administration 
in the probate court, or a trust, as a separate taxable 
entity, apart from the legatees, heirs, devisees, or bene- 
ficiaries thereof. Thus, an estate, or trust, is allowed 
by statute a separate specific exemption ($1,500 under 
1926 Act), the benefit of a statutory net loss it sus- 
tained for a prior year, and the benefits of the capital 
gain section. Furthermore, Section 219 (b), 1926 Act, 
provides that the tax shall be computed on the net in- 
come of the estate or trust, and shall be paid by the 
fiduciary, and Section 225 (b) provides that, “any 
fiduciary required to make a return under this Act shall 
be subject to all the provisions of this Act which apply 
to individuals.” This is the same under 1918, 1921 
and 1924 Acts. However, in arriving at the net income 
of the estate or trust, the statute expressly allows it as 
deductions from its income, that part of the income (not 
necessarily statutory income, as defined in Federal Rev- 
enue Act, nor necessarily its net income, as determined 
under the Revenue Act) of the estate or trust for its 
taxable year which is to be distributed currently by the 
fiduciary to beneficiaries, apparently whether or not 
actually distributed, so long as it is to be distributed, and 
the amounts of the income collected from the estate or 
trust by a guardian of an infant which is to be held 
or distributed as the court may direct; all such 
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amounts so deducted in determining the taxable net 
income of the estate or trust, to be included for tax in 
full as part of the beneficiary’s income in his return. 

The statute (1926, 1924, 1921 and 1918 Acts) also 
provides that in the case of income received by an 
estate in process of administration in the probate court 
during the administration period, there is allowed as an 
additional deduction in computing the estate taxable 
net income, the amount of the income (not necessarily 
statutory income, as defined in the Federal Revenue 
Act, nor necessarily its net income, as determined 
under the Revenue Act) for its taxable year, which 
is properly paid or credited during such year to any 
legatee, heir, or beneficiary, same to be then included 
in full for tax by such persons in their respective 
individual returns. The 1924 and 1926 Acts, but not 
the prior Acts, also provide for the same procedure 
in the case of discretionary trusts, the income of which 
in the discretion of the fiduciary may either be dis- 
tributed to the beneficiaries, or accumulated. 


Estates and Trusts Taxable Entities 


Since an estate or trust is treated in Section 219 
of the Revenue Acts as a separate taxable entity, apart 
from its beneficiaries, and must compute its net income 
in the same manner as an individual, it is entitled to 
the various deductions allowed individuals under Sec- 
tion 214 (a) of the Act, one of which is depreciation 
for exhaustion and wear and tear “of property used 
in the trade or business” of the taxpayer entitled to 
claim it. Thus, if an estate or trust holds improved 
real estate which it manages and which produces rents 
which it collects and reinvests, or pays over to its 
beneficiaries, then, for the purpose of determining the 
taxable net income of such estate or trust, it (the 
estate or trust) may deduct from its gross income (but 
not from income distributed or distributable by it to 
beneficiaries which is taxable to them in full) for its 
taxable year, depreciation, based on the life of the 
building since it was so acquired by the estate or 
trust. 

Under the 1913 Act it was held in T. D. 2267, 
and also similarly in Par. 199, Regulations 33, on the 
1916-1917 Act, that depreciation, otherwise allowable, 
could be taken only where the terms of the will or 
trust, or decree of court having jurisdiction of the 
estate or trust, provided for keeping the corpus of 
the estate or trust intact, and the deduction taken there- 
for was applied or held by the fiduciary for making 
good such depreciation. The instructions on the 1917 
fiduciary return forms also so provided. 

In ruling Comm. Rec. 3959 (II-2 C. B. 162), ren- 
dered in 1923, the Committee submitted to the Solicitor 
for opinion the question as to whether an interpretation 
of the will and a consideration of the further facts 
presented, with respect to certain fiduciary returns for 
1916-1919, inclusive, warranted the conclusion that the 
provisions of par. 199, regulations 33, supra, were 
applicable thereto. The Solicitor held that those pro- 
visions were applicable to the facts therein, and that 
the estate was entitled to deduct any depreciation actu- 
ally sustained. In so holding, the Solicitor may have 


intended to indicate his approval of said Par. 199, 
Regulations 33, as applied solely to the fiduciary re- 
turns therein for 1916 and 1917, since a different 
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rule was adopted under the 1918 Act, and has been 
followed by the Department under all subsequent Acts. 
It is contained in T. D. 2987, published March 1, 
1920, as a new article, 347, of Regulations 45, in 
Gov. Bull. 2 C. B., 180. Its provisions were made 
retroactive to January 1, 1918, and, according to Rul- 
ing O. D. 413 (2 C. B. 186), it revoked all prior 
rulings inconsistent therewith. The rule contained 
therein was further amplified in the provisions at 
page 32, Government Bulletin F on Depreciation. 

In T. D. 2987, it is held, that where a trust provided 
for periodical distributions of income for the life of 
the beneficiaries, remainder over to others, and it had 
gross income of $7,500, with deductions of $4,000, 
including an item of $700 for depreciation, its taxable 
net income was $3,500 (thus recognizing the allowance 
to it for depreciation). 


The fiduciary return forms for 1918 and all later 
years provide for depreciation allowances to the fidu- 
ciary for depreciable property used in business or for 
investment purposes by the estate or trust, and the 
instructions thereon contain no statement, as did the 
1917 forms, that depreciation is allowable to the fidu- 
ciary only where the terms of the will or trust instru- 
ment provides for keeping the corpus intact and the 
deductible amount is held by fiduciary for making 
good such depreciation. 

The Department follows said T. D. 2987 in Govern- 
ment Bulletin F, on Depreciation, published August 31, 
1920. It is stated at page 32 thereof that “an individ- 
ual who receives income from a trust estate may not 
deduct from gross income in his individual income tax 
return any amount representing depreciation of prop- 
erty belonging to the estate. However, under the Reve- 
nue Act of 1918 it is permisisble for the fiduciary in 
ascertaining the net income of the estate or trust 
for which he acts to deduct a reasonable allowance to 
cover depreciation sustained during the taxable year, 
whether or not the terms of the will or agreement 
creating the estate or trust or a decree of court provide 
for taking care of the depreciation which may be sus- 
— on the property held in trust,” citing said T. D. 
2987. 

In Ruling I. T. 2218 (IV-2 C. B. 61), with respect 
to the 1918, 1921, and 1924 Acts, and apparently 
applicable also to the 1926 Act, it is stated that “in the 
case of estates and trusts, the fiduciaries may take 
adequate deductions for the depreciation of property 
belonging to the estate or trust used in trade or busi- 
ness, provided the estate or trust has net income taxable 
to the estate or trust as an entity from which the de- 
duction may be taken.” 

Thus, under the 1918, and all later Acts, the Depart- 
ment has found sufficient authority in the statutes to 
permit depreciation allowances to fiduciaries in deter- 
mining the net income taxable to the estate or trust, 
where the depreciable property is used by the estate or 
trust in business, or for investment purposes. 


Depreciation on Estate or Trust Property 
not Allowed to Beneficiaries 


With respect to the right of beneficiaries of estates 
or trusts to depreciation allowances on its depreciable 
property, several factors must be considered. In the 
first place, the beneficiary cannot claim any deprecia- 
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tion allowance unless he has a depreciable interest in 
the corpus (not merely in the income therefrom) of 
the depreciable property. In the second place, the 
corpus on which the depreciation is sustained must 
be used in the conduct of a business or for investment 
purposes. 

It should be noted that Section 215 (b), 1921, 1924, 
and 1926 Acts, provides for the disallowance of any 
deductions from amounts paid as income to the holder 
of a life or terminable interst in property, acquired 
by him by gift, bequest, or inheritance, for either 
depreciation (decrease in value) to such interest due 
to lapse of time, curtailing it, or for deductions (and 
this apparently includes depreciation deductions) al- 
lowed from income under the Revenue Act in deter- 
mining the estate or trust net income, but which items 
are not allowed, under the laws of the state which 
has jurisdiction of the estate or trust, as deductions 
in determining the income to which the beneficiary 
may be entitled from the estate or trust under the 
local law of such jurisdiction. Thus, where a trust, 
or an estate, sells securities of the estate or trust at 
a loss, or where a deduction for taxes, interest, depre- 
ciation, etc., which under the particular circumstances 
might operate on account of the allowance therefor 
by the Revenue Act, to reduce the taxable net income 
of the estate or trust (even though paid out of, or 
chargeable against, capital, their deductibility from 
income under the Revenue Act not being affected by 
that circumstance), neverthless, if under the law of 
the state having jurisdiction of the estate or trust, the 
beneficiary is not permitted to suffer thereby any dim- 
inution in the income payable to him out of the trust 
or estate, the beneficiary is not entitled to a deduction 
on account of any such items, but must include in 
his return the full amount of the income distributed 
or distributable to him from the trust or estate. See 
T. D. 2987 (2 C. B. 180), supra; Sol. Law Op. 1013 
(2 C. B. 181); Article 294, Regulations 69; I. T. 
2218 (IV-2 C. B. 61); and U. S. Circuit Court of 
Appeals decision in Baltzell v. Mitchell, 3 Fed. (2d), 
428, published also as T. D. 3668 in Government Bulle- 
tin IV-1 C. B. 191. The Supreme Court denied a writ 
of certiorari in this case. 

It is held therein that the loss from the sale of 
securities by a trust which were part of the corpus 
thereof and in which beneficiaries had a life interest 
in the income thereof and in one fund a vested equitable 
remainder in the fund itself, was not deductible from 
the income paid over by the trust to the life interest 
beneficiaries who must include same, undimiriished 
thereby, in their individual returns, but such loss was 
deductible only by the trust in determining its taxable 
net income. Section 219 (d), 1918 Act, was con- 
sidered therein, and the provisions of article 347, 
regulations 45, thereon, were held to be consistent 
with the statute. That decision is equally applicable 
to the corresponding provisions of the statute in Sec- 
tion 219 of each of the later Revenue Acts. The same 
reasoning, applied therein with respect to losses, is 
equally applicable to similar facts, where a depreciation 
deduction on corpus of the trust instead of a loss from 
its sale is claimed by a life tenant beneficiary of the 
trust income. 
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Under the Acts prior to the Revenue Act of 1926, 
no currently depreciable interest was recognized, in 
any event, as existing in a life tenant of income pro- 
ducing real estate, nor in the remainderman. The 
depreciation being sustained to the corpus in which 
the life tenant had no vested interest, his interest being 
only in the income, he could not claim any allowance 
for the wear and tear sustained by the corpus. The 
present vested interest of the remainderman being 
merely his right to later acquire the property in the 
condition it might then be in, and he not being able 
presently to employ it in his business, or for his invest- 
ment purposes, obviously, he has no basis for a claim 
to a current depreciation allowance prior to the time 
he obtains possession. Thus, it was held under the 
1921 Act, that neither life tenant nor remainderman 
was entitled to claim any allowance for depreciation 
(I. T. 1370; I-1 C. B. 172). The Board of Tax 
Appeals in the Appeal of Steffanson, 1 B. T. A. 979, 
followed the principles laid down in the case of Baltzell 
v. Mitchell, supra, and denied deduction for a loss to a 
life beneficiary who placed her property in trust, al- 
though she had reserved the right to re-acquire part 
of the trust corpus on demand therefor by her to the 
trustee. 


In the Appeal of Louise Whitcomb, 4 B. T. A. 80, 
where there was a testamentary trust with life tenants 
entitled to the income and remainder over, the Board, 
under the 1918 Act, allowed depreciation taken by 
the trustee in determining the taxable net income of 
the trust, but disallowed depreciation allowances taken 
by the life tenant beneficiaries, following the doctrine 
in Baltzell v. Mitchell, supra, and upholding the pro- 
visions of Article 347, Regulations 45, T. D. 2987, 
supra. 


In the Appeal of Coxe, 5 B. T. A., 261, it was 
held, in accordance with the Steffanson and Whitcomb 
decisions, supra (which followed Baltzell v. Mitchell, 
supra), that losses sustained by an estate on the sale 
of securities were not deductible from the gross income 
of one who held a life interest in such estate. 


Trust and Beneficiary Identical 


In the Appeal of DeForest, 4 B. T. A., 1059, the 
Board decided that the facts therein warranted them 
in ignoring the separte entity of the trust and the 
beneficiary thereof, under 1918 and 1921 Acts, so that 
the beneficiary was found entitled therein to a deduc- 
tion for depreciation of patents which, as creator of 
the trust and also beneficiary thereof, she had con- 
veyed to a trustee for the purpose of collecting the 
royalties, enforcing the patent rights, and turning over 
the moneys received to the grantor of the trust as 
beneficiary thereof. 

It would seem that there is no more justification 
for ignoring the separate entity doctrine in the above 
case than there would be in a case where the beneficiary 
and creator of the trust were different individuals; 
that if the trust entity only can claim depreciation to 
the corpus in cases where the beneficiary has no vested 
interest in the corpus, but only in the income there- 
from, and the trustee is vested with title to, and pos- 
session and use of, the corpus (the trustee thus employ- 
ing it in business), then, as held in the rulings 
and decisions above, the trustee in this case, and 
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not the beneficiary therein, is the only one entitled 
to the depreciation allowance. 

In the Appeal of McConnell, 3 B. T. A., 260, it was 
held under the 1918 Act, that deductions for depre- 
ciation are allowable to an individual only with respect 
of property used in a trade or business, so that a 
taxpayer having only a life interest in an estate held 
in trust was not entitled to an allowance for deprecia- 
tion sustained thereto. 


In certain decisions the Board of Tax Appeals has 
refused to apply the separate entity doctrine to the 
particular facts involved, and has determined tax lia- 
bility of a trust and its beneficiary, respectively, from 
a consideration of the method employed by the 
fiduciary in administering the estate, rather than the 
method of administration prescribed in the will or 
trust instrument. Thus, in Appeal of Scripps, 1 B. T. 
A., 491, and Appeal of Barton, ef January 8, 1927 
(Doc. No. 12934), it was held under the 1918 and 
1921 Acts, that whether income was taxable to the 
trust as discretionary income, or to the beneficiary 
as income required to be distributed periodically, was 
to be determined by the actualities (method actually 
employed by the fiduciary in the disposition of the 
trust income) rather than by consideration of the 
terms of the will or trust instrument. In those cases 
the Board held that Article 342, Regulations 45 and 62, 
did not properly interpret the pertinent statutory pro- 
visions of the 1918 and 1921 Acts. That article holds 
under those Acts that where the terms of a will or 
deed permit the trustee in his discretion to distribute 
or accumulate the income, it is taxable to the trustee 
irrespective of the exercise of his discretion. The 1924 
and 1926 Acts expressly provide for taxing discre- 
tionary income to the beneficiaries only in case it is 
paid or credited to them by the fiduciary during the 
taxable year. 


To classify a trust, and fix tax responsibility there- 
under, from events that happened in the course of 
its administration, rather than by the intent of the 
creator of the trust, as shown by the trust instrument, 
where no question of fraud is involved, is to disregard 
without adequate reason the separate entity theory 
given to trusts and estates in Section 219 of the 
Revenue Act, thus increasing the difficulty in deter- 
mining with any degree of uniformity when an estate 
or trust, or its beneficiary, is taxable. 


Both those decisions involved the 1921 as well as 
the 1918 Act. In interpreting the statute contrary 
to the interpretation given to it in Article 342, Regula- 
tions 45 and 62, the Board appears to disregard the 
rule of statutory construction, that the re-enactment 
of a statute without any substantial change, where it 
had been interpreted by the Department in a certain 
manner under the preceding Act (as the statute in 
question in those cases had been interpreted in Article 
342, Regulations 45, on the 1918 Act), amounts to 
an implied legislative recognition and approval of the 
Department’s construction of the statute; National 
Lead Co. v: United States, 252 U. S. 140. 

In the Appeal of Brown and Ives, 2 B. T. A. 936, 
where a discretionary trust was involved under the 
1918 Act, the Board found that the fiduciary was 
taxable, although a considerable part of the income 
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had been distributed to the beneficiaries during each 
year. It is hard to reconcile this decision with those 
in the Scripps and Barton Appeals, supra, although 
the opinion of the Board in the latter case attempts 
so to do. 


The present attitude of the Department on the 
question of depreciation in the case of beneficiaries of 
an estate or trust is shown in Ruling I. T. 2218 (IV-2 
C. B. 61). It relates to the 1918, 1921, and 1924 Acts, 
and was issued prior to the enactment of the 1926 
Act. In the writer’s opinion, it is also properly appli- 
cable to all cases of beneficiaries of trusts or estates 
under the 1926 Act, because the new provisions in 
Section 214 (a) (8), 1926 Act, relating to deprecia- 
tion allowed to life tenants and remaindermen, dis- 
cussed later herein, are probably intended to cover 
only those cases where no trust is involved, the life 
tenant, instead of a trustee, having the actual pos- 
session and use of the property, as in the case of the 
dower rights of a surviving spouse. Said ruling is 
in harmony with the decision in Baltzell v. Mitchell, 
supra, and is in part as follows: 

“In no case may beneficiaries, entitled to the income only 
during the taxable year, take deductions for depreciation of 
trust property on their individual returns either as a general 


deduction or as an offset to the full amounts of income dis- 
tributed or distributable to them.” 


In Ruling G. C. M. 900 (V-51-3012), the Depart- 
ment has harmonized the inconsistency in the ‘holdings 
in I. T. 1551 (II-1 C. B. 88) and I. T. 1772 (11-2 
C. B. 113), and the decision in Baltzell v. Mitchell, 
supra. It is now held in G. C. M. 900, in accordance 
with the theory of the Baltzell case, that amounts prop- 
erly paid or credited to the beneficiaries under a will, 
are taxable to them irrespective of the fact that the 
amount of Federal Estate tax paid by the estate during 
the taxable year was in excess of its net income for 
the same taxable year. Said Rulings I. T, 1551 and 
I. T. 1772, are expressly revoked so far as they are 
inconsistent with this new ruling. This is a recog- 
nition of the doctrine, applicable also to the deprecia- 
tion question, discussed herein, that losses to, or dim- 
inution of, corpus in the hands of a trustee, are de- 
ductible only by the trustee in determining his or its 
net income subject to tax, and may not be taken 
advantage of as deductions from income by the bene- 
ficiaries. 


Depreciation of Life Tenants and Remaindermen 


In the enactment of the new provisions in Section 
214 (a) (8), 1926 Act, granting depreciation allow- 
ances to life tenants and remaindermen with respect 
to improved real estate, Congress has recognized that 
the nature of the respective capital interests such per- 
sons have in the property is of a kind which entitles 
them to a return of the basic sum applicable thereto 
through depreciation charges for depreciation sustained 
to the property, such charges being deductible from 
their income where the property is used by them for 
business or investment purposes. The Department has 
contended under all of the prior Acts that the interest 
of either the life tenant or remainderman was not de- 
preciable. The new provisions in said Section 214 
(a) (8), 1926 Act, are as follows: 
(Continued on page 112) 
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Is Section 280 of the Revenue Act _ 


of 1926 Unconstitutional? 


By EL_woop HAMILTON* 


ECTION 280 of the Revenue Act of 1926, which 
S gives the Commissioner of Internal Revenue the 

power to assess liability at law or in equity of a 
transferee of property of a taxpayer in respect of the 
tax imposed upon the taxpayer, is the revival of an 
arrogant claim of the Executive Department of the 
3ritish Government which was 
abandoned many centuries ago.’ 

In approaching the discussion of 
the constitutionality of this act, we 
are fully aware of the summary 
remedies which have been allowed 
in every age and country for the 
collection of taxes. 

As was said by Cooley: 

“Without them it might be possible 
for defeated and dissatisfied parties to 
cripple and possibly break up the Gov- 
ernment by depriving it of the sources 
for continuing its existence until they 
could be gathered in by the slow proc- 
esses which are available to” private 
parties. 

Such proceedings, however, must 
not destroy nor take from the tax- 
payer rights he had at common law 
when the Constitution was adopted. 
Different machinery may be set up to 
enforce collection from the delin- 








long existing law giving the Government a superior lien 
beginning from the date the tax is first assessed. For 
that reason the Government has no superior lien on 
property of a taxpayer which would protect it against 
an innocent purchaser until the assessment is made, and 
all of its other methods to collect the tax flow from the 
equiatble rights of a creditor. 

A tax is a coerced contribution 
from a taxpayer assessed in ac- 
cordance with some _ reasonable 
rule of apportionment. The exer- 
cise of the taxing power consists 
of two disinct processes; one relat- 
ing to the imposition and assess- 
ment and the other to the collec- 
tion. If the two processes merge, the 
identity of collection is lost in the 
tax and it becomes a direct tax 
against the person assessed. Section 
280 merges the two steps in the 
process of taxation, and because of 
this, it is a direct tax on the trans- 
feror and as it is a tax levied without 
apportionment, and not on income, it 
violates Article 1 of Section 2 of the 
Constitution. 





quent taxpayer, but it must preserve 
all rights guaranteed to him by the 
Constitution and when the Government seeks to col- 
lect from any one other than the taxpayer, summary 
proceedings must yield to judicial power, due process 
of law, and rights guaranteed to the possessor of prop- 
erty who has acquired it in a lawful manner. 


With these preliminary remarks, we shall test the 
provisions of Section 280 in the light of certain sections 
in the Constitution. Section 280 is peculiar to the 
Revenue Act of 1926 and is a stranger to all prior 
Internal Revenue Laws. The act does not change the 


mn Hamilton & Beckham, Attorneys-at-Law, Louis- 
yille, Ky, 

_JSection 280 of the Revenue Act of 1926 reads as follows: 

‘(a)- The amounts of the following liabilities shall, except as 
hereinafter in the section provided, be assessed, collected, and paid 
in the same manner and subject to the same provisions and ‘limita- 
tions as in the case of a deficiency in a tax imposed by this title 
(including the provisions in case of delinquency in payment after 
notice and demand, the provisions authorizing distraint and pro- 
ceedings in court for collection, and the provisions prohibiting 
claims and suits for refunds) : 

_“(b) The period of limitation for assessment of any such lia- 
bility of a transferee or fiduciary shall be as follows: 

“*(1) The liability, at law or in equity, of a transferee of 
property of a taxpayer, in respect of the tax (including interest, 
additional amounts and additions to the tax provided by law) 
imposed upon the taxpayer by. this title or by any prior income, 
excess profiis, or war profits tax act. 

“*(2) The liability of a fiduciary under Section 3467 of the 
revised statutes in respect of the payment of any such tax from 
the estate of the taxpayer. 

““*Any such liability may be either as to the amount of tax 
shown on the return or as to any deficiency in tax.’ 

“(b) The period of limitation for assessment of any such lia- 
bility of a transferee or fiduciary shall be as follows: 

““*(1) Within one year after the expiration of the period of 

limitation for assessment against the taxpayer; or 


Etwoop HAMILTON 


An assessment is a tax.—People 
v. Weaver, 100 U. S. 549; 25 Law 
Edition 707. Section 280 violates the 
Fifth Amendment, which guarantees against depriva- 
tion of property without due process of law. 

The Congress is without power to define, determine 
or limit judicial process. If Congress were the judge 
of judicial process then the Fifth Amendment would be 
but a “petty phrase.” The Courts must determine what 
is “judicial process” and when it is denied—Haney v. 
Elliott, 167 U. S. 409, 42 Law Edition 215; Murray v. 


Hoboken Land Company, 15 Howard 277, 15 Law 
Edition 372. 


“*(2) If the period of limitation for assessment against the 
taxpayer expired before the enactment of this Act but assessment 
against the taxpayer was made within such period, then within 
six years after the making of such assessment against the tax- 
payer, but in no case later than one year after the enactment of 
this act. 

“«(3) If a court proceeding against the taxpayer for the col- 
lection of the tax has been begun within either of the above 
periods, then within one year after return of execution in such 
proceeding.’ 

“(c) For the purposes of this section, if the taxpayer is de- 
ceased, or in the case of a corporation, has terminated its existence, 
the period of limitation for assessment against the taxpayer shall 
be the period that would be in effect had the death or termination 
of existence not occurred. 

“(d) The running of the period of limitation upon the assess- 
ment of the liability of a transferee or fiduciary shall, after the 
mailing of the notice under subdivision (a) of Section 274 to the 
transferee or fiduciary, be suspended for the period during which 
the Commissioner is prohibited from making the assessment in 
respect of the fiduciary of the transferee or fiduciary, and for 60 
days thereafter. 

“(e) This section shall not apply to any suit or other pro- 
ceeding for the enforcement of the liability of a transferee or 
fiduciary pending at the time of the enactment of this act. 

“(f) As used in this section, the term “transferee” includes 
heir, legatee, devisee, or distributee.” 
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In order to determine whether or not an act of 
Congress violates the Fifth Amendment, we must 
know what due process existéd at the time of its enact- 
ment and also what was the law at the time the Con- 
stitution was adopted. The theory that the assets of a 
corporation, as well as those of an individual, were a 
trust fund for the benefit of creditors, was in existence 
when the Constitution was adopted and the right to 
pursue them into the hands of a holder without value 
was lodged solely in a Court of Equity; Curran v. 
State of Arkansas, 15 Howard 304, 16 Law Edition 
706; 2 Story’s Equity Jurisprudence, 1252. 


Provisions of Act of 1926 


Prior to the enactment of the Revenue Act of 1926, 
the Government was required to pursue its remedy in a 
court of equity or at law if the liability rested on a 
state statute enacted for the benefit of creditors, or on 
a contract of assumption made for its benefit; all relief 
to be prosecuted only in court. The transferee when 
sued had the right to set up any equitable defense, to 
bring in new parties, file cross bills or cross petitions 
and require the original debtor of those associated with 
the transferee to bear with him the burden of the de- 
fense and to contribute their part of the common bur- 
den in the same action. The substantitive rights are all 
denied under Section 280 of the Revenue Act of 1926. 
The Commissioner may in his discretion without ex- 
hausting his remedy against a transferor, assess all the 
taxes against the transferee, and, where there is more 
than one transferee, he may assess against only one. 
No provision is made anywhere in the law for the 
transferee to bring in new parties or to even compel the 
transferor to discharge the liability which primarily 
rests on him. In the case of Coe v. The Armour Fer- 
tilizer Works, 237 U. S. 412, 59 Law Edition 127, the 
State of Florida passed an act which is referred to as 
Section 2677 of the General Statutes of that state, pro- 
viding that where a judgment was obtained against a 
corporation and a return of no property had, the officer 
to whom the execution was directed was authorized to 
require the secretary of the corporation to disclose 
from its books the names and addresses of all persons 
who had subscribed but not paid for stock and the 
executing officer was then authorized to levy on a suf- 
ficient amount of the assets of the delinquent stock- 
holders to satisfy the unpaid stock subscription. When 
this was done the stockholder was authorized to con- 
test his liability on a summary pleading filed in the 
original action. The Supreme Court held this statute 
unconstitutional on the ground that it deprived a stock- 
holder of his property without due process of law. 

Substituting the executing officer for the Commis- 
sioner of Internal Revenue, the Florida Statute is 
analogous to Section 280 of the Revenue Act of 1926, 
and the reasoning of the Supreme Court in its opinion 
condemns beyond doubt the Revenue Act of 1926. 

Due process of law has been defined as the regular 
administration through courts of justice of the rights 
of parties, and, as a rule, includes regular pleadings and 
a trial according to the settled court of proceeding.— 
Den v. Hoboken, Etc., Co., 59 U. S. 372; Reese v. City 
of Watertown, 86 U. S. 72. According to Coke, it 
means a settlement under the old law of the land. It 
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has also been said to mean the exertion of the powers 
of Government as the settled maximum of the law, per- 
mit and sanction. Ex parte Au Fook, 49 Cal. 402. 

It implies a legal proceeding under the direction of 
the court intending to secure a trial according to the 
law of the land existing at the time of the vesting of 
the rights. 

To deprive a person of property to which he has a 
prima facie title should not be done until there has 
been full opportunity to make a searching inquiry by a 
court of justice to settle the various equitable rights 
always present. It is impossible to conceive of an 
executive officer equity jurisdiction lodged in the 
judiciary even before the adoption of the Constitution. 
If this can be done, then caprice in executive officers 
may become tyranny to the citizen. 

Cases will arise under Section 280 where the person 
assessed will be without power to ascertain whether or 
not the tax sought to be collected is due. Most tax 
cases involve a critical examination of the books, rec- 
ords and papers of the taxpayer and if the transferor 
declines or refuses to open its books to the transferee, 
he is without any relief and if the books are made 
accessible to him he has the burden and expense of 
making an audit which expense can not be recovered. 

The appeal to the Board of Tax Appeals does not 
accord the assessed “due process” as contemplated un- 
der the Constitution. In the first place, he is required. 
to pay a filing fee before contesting the tax; in the 
second place, he must initiate the proceedings at his own 
expense and bear the burden of proof in overthrowing 
the findings of the Commissioner. He has no right to 
make any one but the Commissioner, a party to the pro- 
ceedings. He cannot bring in the transferor to file a 
cross bill and bring in new parties or if the proceeding 
is instituted under various state statutes he may bring 
in new parties by cross petition. These are valuable 
rights which have existed under the law from time 
immemorial and Congress is without power to deprive 
a citizen of them. 

The act of Congress requiring the doing of an act 
so indefinitely described that men guess at its meaning, 
violates “due process” of law. Comnally v. General 
Construction Company, decided January 4, 1926, 46 
Supreme Court Reports 126. Section 280 is so in- 
definite as to bring it within the above principle. It 
defines neither liability nor transferee. The Commis- 
sioner has construed the Act to authorize him to make 
an assessment against a transferee for value and has 
so assessed. He has also assessed identically the same 
tax against more than one transferee. 

Careful consideration is always given to the purpose 
for which the Internal Revenue laws are enacted. That 
purpose is to supply the Government with necessary 
revenue, but in proceedings to obtain this, no unneces- 
sary injury must be done a citizen and all provisions in 
existing law which protect his rights must be retained. 
The law must be so definite and certain that those who 
deal in the exchange of property can determine their 
obligations under the revenue law simultaneously with 
the transaction. 

Section 280 undoubtedly violates these principles be- 
cause of its indefiniteness. Yu Chong Eng v. Trinidad, 

(Contniued on page 106) 
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Is the Senate’s Investigation of Stock 
Dividends Related to Section 220? 


By J. Harpy PATren* 


MONG the provisions in the Revenue Act of 

1926, which have caused tax practitioners no 

end of speculation and worry, Section 220 at 
present has eclipsed the field. Its very heading 
“Evasion of Surtaxes by Incorporation” is in itself 
ominous. As is commonly known that passage im- 
poses a 50 per cent penalty in addition to the tax, 
upon those corporations which permit their gains and 
profits to accumulate for the purpose of preventing 
the imposition of the surtax upon their shareholders. 
For the past few months this section has served as a 
bugaboo to taxpayers and lawyers alike; the extent 
of the rumors in regard to an in- ~ 
creased activity of the enforcement 
of its provisions on the part of the 
Treasury being limited only by the 
imagination of the particular tale- 
bearer. In the face of the repeated 
curb-stone reports that a wholesale 
application of its provisions were 
imminent, Treasury officials have 
extended a vigorous denial, and up 
to last December, it had been ac- 
corded no special emphasis in the 
program of the Bureau. 

On the twenty-second of that 
month, Senate Resolution 304? was 
introduced by Senator Norris, of 
Nebraska, and adopted without 
objection as follows: 

“Whereas it has become the usual 
practice of corporations, in order to pro- 
tect stockholders from the payment of 
income taxes, to declare stock divi- 
dends; and 

Whereas this procedure enables cor- 
porations to acquire competing plants, 
and in this way avoid the provisions of 
the anti-trust law; and 

Whereas in order to legislate upon the subject the Senate 


should be fully informed as to the extent of this practice: 
Therefore, be it 

Resolved, That the Federal Trade Commission be, and it is 
hereby, directed to ascertain and report to the Senate the 
names and the capitalization of corporations that have issued 
stock dividends, together with the amount of such stock 
dividends, since the decision of the Supreme Court holding 
that stock dividends were not taxable, and to ascertain and 
report the same information as to the same corporations, 
for the same period of time prior to such decision.” 


This resolution, some are inclined to believe, has a 
very serious bearing upon Section 220. The explo- 


*Of the Washington (D. C.) Bar. 
1Subdivisions (a), (b) and (c) of Section 220 of the 1926 Act 
reads as follows: 

Sec. 220 (a) If any corporation, however created or organ- 
ized, is formed or availed of for the purpose of preventing the 
imposition of the surtax upon its shareholders through the 
medium of permitting its gains and profits to accumulate 
instead of being divided or distributed, there shall be levied, 
collected, and paid for each taxable year upon the net income 
of such corporation a tax equal to 50 per centum of the 
amount thereof, which shall be in addition to the tax imposed 
by section 230 of this title and shall (except as provided in 
subdivision (d) of this section) be computed, collected and paid 





J. Harpy PattTen 
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sion of this bombshell was not heard until a flood of 
blank forms, each bearing the title “Stock Dividend 
Report,”* and mailed out by the Federal Trade Com- 
mission, began to pour down upon corporations in 
all parts of the country. Some have willingly sub- 
mitted the desired information while others have 
balked, fearful that their compliance might make them 
a target for the Treasury Department to shoot at with 
Section 220 as a weapon. 

In view of the fact that the fraud penalty was pro- 
vided for in Section 220 of the 1921 and 1924 Acts, 
the Congressional inquiry has raised the query: 
what is the purpose behind this 
movement? Senator Norris has 
stated privately that he is merely 
seeking information. In view of 
the fact that the gentleman from 
Nebraska is not a member of the 
“Joint Congressional Committee on 
Internal Revenue Taxation,’* the 
further question presents itself, for 
what purpose does he seek this 
information? On the strength of 
Senator Norris’ “anti-corporation” 
stand during the debate on the Rev- 
enue Act of 1926, some have ex- 
pressed the view that he intends to 
ask Congress to use the data as a 
means of forcing Secretary Mel- 
lon’s hand on a stricter application 
of Section 220. However, it must 
be remembered that by paragraph 
(c) of Section 220 the Commis- 
sioner is given the power to re- 
quest corporations to forward him 
a statement of accumulated gains or 
profits. Section 239 (c) of the 
Revenue Acts of 1921, 1924 and 1926 have expressly 
provided that corporate returns shall include “a state- 
ment of such facts as will enable the Commissioner to 
determine the portion of the earnings or profits of the 
corporation (including gains, profits and income not 
taxed) accumulated during the taxable year for which 
the return is made, which have been distributed or 
ordered to be distributed, respectively, to its sharehold- 
ers during such year.” 

Since the Commissioner, through the aid of the in- 


formation stored up from 1921 on, and by the simple 


upon the same basis and in the same manner and subject to 
the same provisions of law, including penalties, as that tax. 
(b) The fact that any corporation is a mere holding or 
investment company, or that the gains or profits are permitted 
to accumulate beyond the reasonable needs of the business, 
shall be prima facie evidence of a purpose to escape the surtax. 
(c) When requested by the Commissioner, or any collector, 
every corporation shall forward to him a correct statement of 
such gains and profits and the names and addresses of the 
individuals or shareholders who would be entitled to the same 
if divided or distributed, and of the amounts that would be 
payable to each. 
2Congressional Record, Vol. €8, No. 15, Page 908. 
3See reproduction of Stock Dividend report blank on page 92. 
4See Section 1203, Revenue Act of 1926. 
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process of putting two and two together, can -ascer- 
tain the amount of stock dividends issued, there would 
appear to be no ground for tying up Senator Norris’ 
resolution with Section 220. Accordingly, if the Bu- 
reau is to start a campaign for a closer enforcement 
of Section 220, it can do so without the information 
solicited in the inquiries sent out by the Federal Trade 
Commission. 

In view of what has just been written there are 
those who see back of the Senate Resolution a pos- 
sible attempt to tax stock dividends. Accordingly, 
they believe that the information to be gathered by the 
Federal Trade Commission is to be made the basis of 
an examination for the purpose of determining 
whether or not there has been a disproportionate in- 
crease in stock dividends declared after the decision 
of Eisner v. Macomber,’ which would justify such an 
attempt. Some significance is to be attached to this 


contention in view of the fact that Senator Norris’ 
resolution, after reciting that a report is desired of the 
names and capitalization of corporations that have 
issued stock dividends since March 8, 1920, closes with 
the further direction “to ascertain and report the same 
information as to the same corporations, for the same 
period of time prior to such decision.” 


5252 U. S. 189 (Decided March 8, 1920). This case is the one 


referred to in Senate Resolution 304, deciding that stock dividends 
were not taxable. 


March, 1927 


It is remembered that the-indirect holding of Eisner 
v. Macomber (four Justices dissenting in the decision ) 
was to the effect that a stock dividend, consisting of 
new stock issued to the stockholders in proportion to 
their previous holdings, for profits capitalized, without 
any distribution of profits, was not “income” within 
the meaning of the Sixteenth Amendment. This deci- 
sion still stands as a buttress of the right of corpora- 
tions to accumulate a reasonable amount of surplus 
and distribute the same through the medium of stock 
dividends. To tax such distributions at this time would 
require either an amendment to the Constitution or 
the enactment by Congress of an excise tax aimed 
directly at the issuance of stock dividends. The likeli- 
hood of successful action on either theory is con- 


sidered by those in close touch with Congress as im- 
probable. 


Regardless of the purpose for which the Senate 
desires this information, it appears extremely doubtful 
to some whether corporate organizations are compelled 
to return any information through the specific channel 
designated in Senate Resolution 304. The Federal 
Trade Commission is empowered, among other things, 
“Upon the direction of the President or either House 
of Congress to investigate and report the facts re- 
lating to any alleged violations of the anti-trust acts 

(Continued on page 110) 


FEDERAL TRADE COMMISSION 
STOCK DIVIDEND REPORT 


To be mailed not later than 
Name of Company 


Date of 1 acorneretions. 2c cise losase. . . . eee eee eae? 


If your company is a successor to any company or companies since 1912 kindly report the names and addresses of the 
latter together with the same information for them as requested in this schedule. 
The schedule should be filled in completely for each year. 


All answers should be stated in dollars. 


Where no dividends occurred, please signify by entering the word “none.” 


(OMIT CENTS) 


Amount charged against Surlus on account of dividends on 


Capital Stock 


Amount of Outstanding Capital Stock and of 
Surplus (including undivided profits), as shown 
by the books as of closing date nearest end of 
year, specifying date. 


———P referred*—- - ae Common* 7 Total 
Cash Stock Other Cash Stock Other Surplus and Date of 
Divi- Divi- Divi- Divi- Divi- Divi- Pre- Com- Undivided Closing 
dends dends dends** dends dends dends** ferred* mon* Profits (Day & 
Year Dollars Dollars Dollars Dollars Dollars Dollars Year Dollars Dollars Dollars Month) 
1913 1912 
1914 1913 
1915 1914 
1916 1915 
1917 1916 
1918 1917 
1919 1918 
Total 7 
vears 
1920 
1921 
1922 
1923 
1924 
1925 
1926 
Total 7 
years 
Total 14 


years 


1919 
1920 
1921 
1922 
1923 
1924 
1925 
1926 


1927 


*Include in preferred stock all stock which has a preference in 
such preference. 


**Include in other dividends all divi 


distribution of profits only, and in common stock all stock without 


dends not paid in cash or in the stock of the reporting company. 
Signature of officer making report 
Official title 
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Withholding at the Source Problems 


By BERNARD TEODOR* 


ITHHOLDING at the source is a feature in 

\ \ our income tax law which has hardly ever re- 

ceived any attention in income tax publications. 
It has, however, its own hard nuts to crack and is as 
troublesome as a wasp’s nest. In the aggregate it yields 
a small amount of taxes to the Government, but the 
unfortunate side of it, for those charged by law with 
the withholding, is that although the aggregate total 
is small it is composed of a very large number of very 
small items. This makes the procedure very costly 
especially for debtor corporations with large outstand- 
ing funded debts. There must be at least five hundred 
official rulings dealing exclusively with the withholding 
at the source feature and still not sufficient to solve all 
problems. 

As is well known, the debtor corporations receive no 
remuneration for the work they do for the United 
States Government, although in many cases the expense 
connected therewith runs into thousands of dollars. 
The worst part of it is, however, that ever since the 
advent of the income tax the debtor corporations had 
to pay large amounts of taxes, which, in fact would 
not have been due if the rules and regulations of the 
department had either been of a less restrictive char- 
acter or on the other hand had been enforced or even 
obeyed by the department itself. If it is a sound principle 
to expect the same fair treatment from the Govern- 
ment that the Government expects to receive from its 
citizens as taxpayers, then it may be frankly asserted 
that the Government, or rather its agencies charged 
with the administration of the law, are not living up 
to this principle. The tendency to take refuge behind 
technicalities, to refuse to assume responsibility and to 
pass the buck, and in certain cases a deliberate reluc- 
tance to entertain legitimate complaints or their rejec- 
tion on a mere technicality has unnecessarily driven 
many a case before the U. S. Board of Tax Appeals 
and has even forced debtor corporations to pay taxes 
to which the Government had no legal claim, simply 
because the amount was not large enough to take 
further action. It looks sometimes as if the actions of 
the Department are guided by the latter consideration 
and that especially in dealing with the withholding fea- 
ture of the law thousands of dollars have been paid for 
taxes to which the Government had no legal right. 

One of several cases which have come to my“knowl- 
edge may well be cited to substantiate what is said 
above. In this case, I presume, the responsible gov- 
ernmental agencies find themselves dangling on the 
horns of a dilemma and try to escape responsibility of 
decision by ignoring complainants’ allegations and 
arguments by the stereotyped assertion that certificates 
of over-assessments are always issued in cases of over- 
payment of tax disclosed through audit of a return. 
The fact that the evidence submitted conclusively 
proved the overpayments and that no certificates of 


*Public Accountant, New York, ‘N. Y. 
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over-assessment were ever issued in the cases under 
discussion, effectively disposes of this assertion and 
the more it is advanced, the more it comes to look like 
a huge joke on the complainant. 


Significance of Various Forms 


The case under discussion arises under Section 
221 (b) of the law and refers exclusively to interest 
on tax-free covenant bonds owned by citizens or resi- 
dents of the United States. This section obligates the 
debtor corporations or their withholding agents to de- 
duct 2 per cent tax from interest on tax-free covenant 
bonds with the proviso that such deductions shall not 
take place if the bondholders file with the withholding 
agent on or before February Ist of the succeeding year 
a signed notice in writing claiming the benefit of the 
statutory exemption and credits. In order to meet this 
last requirement the Department devised so-called 
ownership certificates to be executed by the bondown- 
ers or their authorized agents and to be filed with the 
debtor corporation or, its withholding agent when col- 
lecting tax-free covenant bond interest. For our pur- 
pose we will only mention two forms of such owner- 
ship certificates. One called Form 1000, on white paper, 
and the other called Form 1001, on yellow paper. Ina 
broad sense we may say that the first-mentioned form 
is to be used by bondholders whose net income makes 
them taxable, the second form by bondholders whose 
net income does not make them taxable. This latter 
form takes the place of the written notice to be filed 
before February lst. The proper use of all owner- 
ship certificates is specified in the regulations, and 
Article 367 of Regulations 65 directs in this respect as 
follows: 


“* * * in case a citizen or resident alien individual re- 
ceived interest on bonds containing a tax-free ‘covenant 
clause in excess of the amount of personal exemption which 


the individual may claim any such excess must be reported on 
Form 1000.” 


This means in other words that the white certificate, 
Form 1000, shall only be used in case of interest on 
tax-free covenant bonds, when the amount of the in- 
terest 's in excess of the personal exemption and credits 
the individual may claim. 

The full purpose the ownership certificates are to 
serve is set forth in the regulations, Articles 361 to 376 
relating to payment of individual’s tax at source, and 
Articles 1071 to 1080 relating to information at the 
source. Two of the main functions of the white Form 
1000 are (1) to enable the debtor corporation or with- 
holding agent to determine that a tax must be withheld 
at the source as provided for in Section 221 (a&b) 
of the revenue act and (2) to enable the Government 
to keep a check on the claims of bondholders for credits 
in their annual income tax returns on account of “tax 
withheld at source.” The yellow ownership certificate, 
Form 1001, of course, is supposed to eliminate the 
bondholder as a taxable person or as a person subject 
to withholding at the source. 
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The legal status of an ownership certificate has been 
defined in Opinion 879 of the Solicitor to the Com- 
missioner of Internal Revenue (C. B. 1919, page 263) 
as follows: 

“Ownership certificates are income tax returns within the 
meaning of Section 3167, Revised Statutes, as amended. As 
they are filed as a result of income tax laws for the purpose 
of being used in connection with income tax returns they 
are to be treated as such. * * * Ownership certificates have 
been required to be executed and filed under rules and regu- 
lations made pursuant to authority contained in the several 
income tax Acts. They are designed for the purpose of 
administering effectively the provisions of such Acts which 
required corporations to deduct and withhold from interest 
on certain of their securities owned by certain persons fixed 
percentages to be paid over to the Government as a part of 
the tax due from such persons. * * * Ownership cer- 
tificates have been required to be made out by persons pre- 
senting interest coupons for payment. * * * They are 
required to be filed with the department as a check against 
and, therefore, as a complement to the income tax returns 
of the makers. * * * They are clearly ‘income returns’ 
within the meaning of Section 3167, Revised Statutes, as 
amended.” 


Ruling Misinterpreted 


At the time when the use of ownership certificates 
in connection with payment of interest on bonds owned 
by citizens and residents of the United States and not 
containing the tax-free covenant clauses was abolished 
the erroneous interpretation of the ruling that the use 
of the yellow ownership certificate, Form 1001, had 
been entirely discontinued was broadcast by certain 
coupon collecting agencies. The result of this over- 
hasty action was that since then, in the case of one 
large debtor corporation, out of a total of about 90,000 
ownership certificates received, only about 5,000 were 
made out on the yellow Form 1001, while experience 
had taught that there was about an equal proportion 
of 50 per cent each of taxable and non-taxable bond- 
holders. This led to a careful and thorough investiga- 
tion made with the assistance of various Collectors of 
Internal Revenue. A comparison of the records of a 
debtor corporation with the records of various Col- 
lectors of Internal Revenue brought to light that of 
those bondholders who filed, when collecting their bond 
interest from tax-free covenant bonds, the white cer- 
tificate, Form 1000, only 39.6 per cent filed annual in- 
come tax returns showing taxable income, while 44 
per cent did not file any income tax returns and 16.4 
per cent filed income tax returns showing that their 
income was not taxable. In order to make a test as 
to the usefulness of the information received from the 
Collectors, letters were written to a great number of 
bondholders who were reported by the Collectors to 
have not filed income tax returns explaining the situa- 
tion and requesting them to file the exemption, claiming 
Form 1001 in substitution for the erroneously filed 
Form 1000, in case their net income was not in excess 
of the statutory credits provided for by the law. This 
test showed the following results: 


eg Sr ere ee 16.9 per cent 
Filed Form 1001 as requested................. 42 percent 
Income tax return filed in other district, by hus- 

band or by beneficiary or by trustee......... 41.1 per cent 


These figures show, as mentioned above, that about 
50 per cent of all the bondholders who filed the owner- 








March, 1927 





ship certificate, Form 1000, and thereby compelled the 
debtor corporation to pay in their behalf a tax of 2 
per cent, were not taxable persons and that, therefore, 
the debtor corporations should not have been compelled 
to pay a tax for their account. It is now the conten- 
tion that this illegal condition and wholesale violation 
of the regulations must have been known to the Gov- 
ernment’s administrative forces and that remedy should 
have been applied at once and refunds made to the 
debtor corporation as required by law and regulations. 

Inasmuch as the regulations and rulings, as quoted 
above, say that ownership certificates must be filed 
with the Department as a check against and, therefore, 
as a complement to the income tax returns of the 
makers of the ownership certificates, the audit of such 
returns must show whether or not the persons who filed 
ownership certificate, Form 1000, when collecting in- 
terest coupons, are taxable and whether or not the tax 
paid for them by the debtor corporation is a proper 
tax as imposed by the law and should be allotted to 
them as a credit or whether or not it constitutes an 
overpayment and should be refunded to the debtor cor- 
poration or withholding agent in accordance with the 
terms of Section 284 of the Act of 1926. Section 221 
of the present and prior Acts imposes in subdivision 
(b) the duty upon the debtor corporation to deduct 2 
tax of 2 per cent and in subdivision (d) directs how 
the tax, after it is paid to the Government by the with- 
holding agent, must be disposed of by crediting it 
against the income tax for the year as computed in 
the annual return by the recipient of the income, who 
is supposed to be identical with the maker of the owner- 
ship certificate. If such a credit cannot be allotted to 
the said recipient of the income. because, his income 
not being taxable under the law, he either did not file 
an income tax return or, if such a return was filed, did 
not show any taxable income, the Government seems 
to have no legal authority to retain such a tax paid by 
the debtor corporation for account of the bondholder. 

The tax is imposed on the recipient of the income 
and not on the debtor corporation and if the recipient 
of the income is not a taxable person, there is no tax to 
be either imposed or levied and the payment made by 
the debtor corporation must surely be treated as an 
overpayment as provided for by Section 284 of the 
Revenue Act of .1926 and immediate refund of the 
Overpayment made by Certificate of Over-assessment 
according to Article 1302 (2) of Regulations 65. It 
seems to be indisputable that the debtor companies 
must be reimbursed for any pecuniary loss or over- 
payment and, furthermore, it seems that the law and 
regulations have put into the hands of the Income Tax 
Unit ample power and means to effect this. It surely 
cannot be denied that it is the function of an audit to 
match the ownership certificates with the income tax 
returns, that, therefore, an official audit must disclose 
overpayments and that the law directs the refund of 
such overpayments. The situation presents the unique 
feature of a grave injustice done a certain class of tax- 
payers with the knowledge of the responsible Govern- 
mental agencies and it does not seem possible that it is 
the intention to let such a condition continue without 
applying the proper remedy and without making re- 
dress for past pecuniary losses. : 
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Goodwill, Its Meaning, Application 
and Development 


By KENNETH N. PARKINSON* 


MONG the various factors affecting the in- 
vested capital, of a going concern, no ele- 
ment is of perhaps greater importance, more 
frequently sought after, and the establishment 
thereof less understood than the element of good- 
will. A review of the published decisions, wherein 
goodwill is a factor, would indicate that a large 
percentage of the cases are lost, and primarily for 
two reasons, first, because the meaning of the term 
itself was little understood, or second, that insuf- 
ficient proof is afforded. The latter may be ex- 
cusable, in that certain salient features may not be 
present and hence are incapable of presentation, 
but too frequently however such lack is due to a 
failure to properly develop the subject. With the 
thought therefore that a discussion of this subject 
may be of assistance to taxpayers and their coun- 
sel, this article is submitted. 
Black’s Cyclopedic Law Dictionary defines good- 
will as follows: 


“The benefit which arises from the establishment of par- 

ticular trades or occupations. "The advantage or benefit 
which is acquired by an establishment, beyond the mere 
value of the capital, stocks, funds, or property employed 
therein, in consequence of the general public patronage and 
encouragement which it receives from constant or habitual 
customers, on account of its local position, or common 
celebrity, or reputation for skill or affluence or punctuality, 
or from other accidental circumstances or necessities, or 
even from ancient partialities or ‘predjudices. : 
It follows only that estimation and repute which is peculiar 
to the particular establishment. It is that species of con- 
nection in trade which induces customers to deal with a 
particular firm.” (See also 12 R. C. L. 977.) 


Analyzing the above we might say that goodwill, 
is that benefit which arises, from the local posi- 
tion or general reputation of a particular establish- 
ment, for fair dealing, skill, affluence, or: punctu- 
ality, and peculiar to that particular establishment. 
Clearly it is an asset, an intangible asset, but an 
asset nevertheless, and a productive one. It is that 
something which enables one individual with a 
reputation for skill and honesty, to borrow, whereas 
another, perhaps equally skillful and honest, is 
refused. In short it is the value, the benefit de- 
rived, from a good reputation. 

To possess a valuable reputation or goodwill one 
must be known, which in turn is somewhat de- 
pendent upon one’s location, as some locations are 
far more prolific for publicity than others. To es- 
tablish a reputation time is an important factor, 
affording proof of one’s position. But while time, 
location, nature of business, etc., are all important 
factors, yet individually or collectively they must 
reflect a benefit, evidencing their value. As all busi- 
nesses operate for profit, that benefit will be re- 
flected in net income. This warning should be 
expressed, however, that net income alone does 


*Attorney-at-law, Washington, D. C. 


not establish goodwill. It is but the final link in 
the chain of evidence necessary, the proof of the 
pudding. 

Webster defines goodwill as being “The advan- 
tage in trade which a business has beyond the mere 
value of what it sells.” 

The above definition, while brief, wie appar- 
ently suffice were proper consideration given to its 
expression, “beyond the mere value of what it 
sells.’ In other words, it is quite possible for an 
article marketed to produce a high rate of income 
without the presence of goodwill as a factor. Good- 
will may be and usually is something distinct from 
the article sold. It relates more to the reputation 
and standing of the firm, which reputation may be 
enhanced by the quality and nature of the article 
sold, but it is entirely possible that the one may 
exist without the other. 

“A concern which enjoys a monopoly in its line cannot 
acquire a good will, and this is the reason usually given for 
not allowing for good will in public service property valu- 
ations. In estimating the value of the property of a public 
service corporation for the purpose of determining the rea- 
sonableness of the statutory price to be charged for its 
commodity, no allowance can be made for good will if the 
corporation has a monopoly of the business. But in all 
cases where competition exists good will is as important an 
asset of a public utility company as of any other concern, 
and it has been pointed out that even in cases where com- 
petition does not exist, good will in the sense of favorable 


regard may be a valuable asset in fact if not in theory.” 
—12 R. C. L. 982. 


Competition a Factor of Goodwill 


The above discussion is important, in that it es- 
tablishes competition as a vital factor in deter- 
minging whether or not the element of goodwill 
exists, or at least in determining even if good- 
will does exist, without the presence of competition, 
whether or not it can be included in invested capi- 
tal. In the latter situation income may be at- 
tributed solely to the commodity sold, in that either 
necessity compels its use to the exclusion of all oth- 
ers, or no other commodity will satisfy the eco- 
nomic desires. Where monopoly exists little con- 
sideration, if any, can be given to the skill or repu- 
tation, etc., of the corporate entity. In this con- 
nection virtual monopoly must be distinguished 
from actual legal monopoly, in that a _ virtual 
monopoly may result from a superiority of product, 
in which case goodwill may be a very vital factor. 

While there are numerous other definitions of 
goodwill, nevertheless it is believed that the above 
are the most satisfactory, and are generally ac- 
cepted. A summary of the essential factors men- 
tioned therein for the establishment of goodwill, 
may be stated as follows: Local position or com- 
mon celebrity, reputation for skill or affluence or 
punctuality, partialities or prejudices, ngture of 
business, time, competition, etc. Proof of the above 
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may be evidenced by the benefits received, usually 
reflected in net income. The presence of these 
factors and a return of net income more than suf- 
ficient to show a fair return on the capital invested, 
has been generally accepted as convincing proof 
of the presence of the goodwill factor, and A. R. M. 
34 applied to determine the value of the goodwill 
present. 


Goodwill may be something apart from a tangible 
asset. This fact has been recognized by the Board 
of Tax Appeals in its decision of the Appeal of 
Peverly Dairy Company, 1 B. T. A. 390, wherein the 
Board said: 


“The basis of the taxpayers contention is that good will 
does not exist by itself and must be attached, or incident to 
something tangible, and can be sold only in connection with 
the thing to which it is attached. This is no doubt true 
when properly understood, but we think the taxpayers’ con- 
ception of good will is too narrow. It is true that it can 
exist only as an incident of a business, but it is not neces- 
sary that it be connected with a place of business, or a 
particular article, although that is sometimes the fact. The 
old definition of good will as ‘the probability that the old 
customers will resort to the old place’ has long since been 
superseded and the term now includes all that good dis- 
position of one’s customers based upon reputation for skill, 
punctuality, or other incidental circumstances, which con- 
stitute the good reputation one enjoys in a particular busi- 
ness as an incident thereof. (12 R. C. L. 977). In this sense 
it is attached to the business and is subject to sale as a 
part of the business. To say it must be attached to some- 
thing tangible is to deny that good will can be acquired 
in the conduct of a retail dairy business where the delivery 
is to the customer. In such case there is no place to which 
good will could attach, and if it arises at all it must be 
from the product or the service rendered, and we think 
where the business consists of service it is capable of sus- 
taining good will as an incident. Good will is not some- 
thing which can be delivered like merchandise, but as recog- 
nized in all the definitions, it is the probability or expecta- 
tion of retaining the old customers and that probability or 
expectation is all a purchaser can acquire. Its value is 
problematical and the purchaser in this case realized that to 
such an extent that the amount he paid therefor was made 
to depend upon the number of customers obtained.” 


Goodwill once established is not easily destroyed. 
Temporary financial distress alone is generally in- 
sufficient. In fact it is often during such periods 
of adversity that the value of goodwill asserts it- 
self, just as the reputation of the individual often 
is the factor enabling him to overcome misfortune. 
(See discussion 12 R. C. L. 977.) A prolonged pe- 
riod of adversity, however, may tend to raise the 
question as to whether goodwill ever possessed a 
value, but a temporary period should have little if 
any effect. This fact is recognized by the Bureau 
of Internal Revenue, in A. R. M. 34. This 
memorandum provides for the attributing to good- 
will a value based on the capitalization of earnings 
in excess of a fair return on the tangibles, the 
latter ranging from 8 per cent to 10 per cent, and 
intangibles being capitalized on a basis of from 15 
per cent to 20 per cent. 


A. R. M. 34 has been accepted and applied by the 


Board of Tax Appeals. (St. Louis Screw Co., 2 B. T. 


A. 649, and other cases.) 

As suggested, temporary adversity may not have 
the effect of destroying goodwill. Fraud, or gross 
mismanagement may, however, have that effect, a 
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fact which will appear evident, although the writer 
is unable at this writing to cite any decision of the 
Board of Tax Appeals which would directly sus- 
tain that conclusion. It is the writer’s opinion, how- 
ever, that where loss or adversity is due to such 
elements, and these elements continue to hamper 
the progress of the business for any. extensive pe- 
riod, that it might be a serious question as to 
whether goodwill may or may not have been de- 
stroyed. Public knowledge of this condition might 
prove a deciding factor in the controversy. (See 
decision in Carlisle Garment Co., decided March 
31, 1926.) 

The price at which stock is sold is fairly in- 
dicative not only of the earning power of the stock 
but of the reputation of the concern itself. That 
prime importance is attached to this conclusion 
is evident from even a hasty perusal of the de- 
cisions. 

If before a petition is filed the taxpayer or his rep- 
resentative will ascertain whether or not these 
various factors are present and in what degree, 
the actual presentation will be materially simplified. 


Tax Collections by Distraint Subject to 
Statute of Limitations 
A N INTERPRETATION of the statute long 


awaited by many taxpayers was rendered by the 

United States Supreme Court in the case of 
Bowers v. New York and Albany Lighterage Com- 
pany, and in three other cases involving a similar 
issue, wherein it was held that the period of limita- 
tions against collection of taxes, as stated in Section 
250 (d) of the Revenue Act of 1921, applies to dis- 
traint proceedings as well as to suits. — 


In each of the cases the situation was similar, the 
taxpayers filing income tax returns for 1917. Later, 
within the statutory period, an additional tax was as- 
sessed and more than five years after the return was 
filed the collector sought to enforce payment by dis- 
traint. One of the taxpayers brought suit to restrain 
the collection on the ground it was barred by the limi- 
tation fixed by Section 250 (d) of the Revenue Act 
of 1921. The district court denied relief and its 
decree was affirmed by the Circuit Court. 297 F. E. 
D. 271. The latter court expressed the view that 
distraint was barred and held that respondent had: an 
adequate remedy at law. Later the collector enforced 
payment by distraint. 


Subsequently each taxpayer sued in the southern 
district of New York to recover the amounts collected 
by distraint. Judgments for the taxpayers were af- 
firmed in the Circuit Court of Appeals and writs of 
certiorari were granted by the United States Supreme 
Court. 

The clause in controversy in each case was: “No 
suit or proceeding for the collection of any such taxes 
* * * shall be begun, after the expiration of five 
years after the date when such return was filed.” The 
Government contended that the word “proceeding” re- 
ferred only to a proceeding in court and means the 
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same thing as “suit” and that the Act prescribed no 


limitation against the collection of income taxes by 
distraint. 


In consideration of the Government’s contention, the 
court (Mr. Justice Butler), said: 


“The limitation applies to petitioner and to the claims. 
It applies to suit; the only question is whether it also bars 
distraint. The provision is a part of a taxing statute; and 
such laws are to be interpreted liberally in favor of the tax- 
payers. Eidman v. Martinez, 184 U. S. 578, 583; Schwab v. 
Doyle, 258 U. S. 529, 536. There has been suggested no 
principle of public policy or other consideration that fur- 
nishes any reasonable support for the setting of a limita- 
tion against only one of the two authorized methods of 
enforcing collection. 


“The provision is to be applied in harmony with the in- 
tention reasonably to be inferred from its terms and the 
circumistances of its enactment. Cf. United States v. Oregon 
Lumber Co., 260 U. S. 290, 299. Prior to the Revenue Act 
of 1918 there was no limitation against suit to collect in- 
come taxes. Section 250 (d) of that Act (40 Stat. 1083) 
required assessment within five years after return, and pro- 
hibited the commencement of suit or proceeding to collect 
such taxes after that period. This bar was held to apply 
only in respect of taxes for 1918 and later years. 


“Then Section 250 (d) of the Act of 1921 made the limita- 
tion apply against collection of taxes under all the earlier 
Acts; and, in pursuance of a legislative purpose to require 
more prompt action upon the part of the Commissioner and 
collectors, prescribed the five-year period for determination 
and assessment of taxes under earlier Acts but allowed only 
four years as to those for 1921 and succeeding years. The 
same purpose is shown by the requirement that the com- 
missioner, within one year after request by their personal 
representatives, shall make assessments on income received 
by deceased persons. 


“These stricter limitations applicable to taxes for the later 
period make against the petitioner’s contention that the 
Act sets no bar against collection by distraint. A reason- 
able view of the matter is that it was the intention of Con- 
gress by the clause here in question to protect taxpayers 
against any proceeding whatsoever for the collection of tax 
claims not made and pressed within five years. 


“Petitioner’s construction of the limitation is inconsistent 
with the provision immediately preceding it. ‘The amount 
of any such taxes due under any return * * * shall be 
determined and assessed within five years after the return 
was filed, unless both the Commission and the taxpayer 
consent in writing to a later determination, assessment, and 
collection of the tax.’ If collection by distraint were not 
barred by Section 250 (d) it would not be necessary to have 
this general consent of taxpayers that collection, as well as 
determination and assessment, might be made after the 
lapse of the prescribed period. 


“Later legislation assumes that the limitation under con- 
sideration applies to distraints as well as to suits. See Sec- 
tion 278 (d) and (e), Revenue Act of 1924, c. 234, 43 Stat. 
253, 300. Section 278 (d) provides that, where assessment 
is made within the prescribed time, the tax may be col- 
lected by distraint or by a proceeding in court within six 
years after the assessment. And Section 278 (e) provides: 

“*This section shall not authorize the assessment of a 
tax or the collection thereof by distraint or by a proceed- 
ing in court if at the time of the enactment of this act such 
assessment, distraint, or proceeding was barred by the 
period of limitation when in existence. This plainly im- 
plies that distraint might be barred. And the limitation 
prescribed by Section 250(d) as the only one that could 
have that effect. See also Section 278 (d) and (e), Revenue 
Act of 1926, c. 27, 44 Stat. 9, 59. 

“The word ‘proceedings’ is rightly used as descriptive of 
steps taken for the distraint and sale of property to enforce 
payment of taxes. See Parker v. Rule’s Lessee, 9 Cranch 64, 
70; Muray’s Lessee v. Hoboken Land and Improvement Co., 
18 How. 272; Sheridan v. Allen, 153 Fed. 568. Cf. Scottish 


Union & Nat. Ins. Co. v. Bowland, 196 U. S. 611, 632, 633; 
Hale v. Henkel, U. S. 43, 66. 
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“In later part, subdivision (g), of Section 250, ‘proceed- 
ings’ is used broadly in reference to steps for the collec- 
tion of taxes. Obviously its meaning is not there limited 
to collection by suit. And in other parts of the Internal 
Revenue Laws, enacted before this controversy arose, that 
word is used as descriptive of steps taken to distrain and 
sell personal property and to seize and sell real estate for 
the collection of taxes. See R. S., Sections 3194, 3199, 3200, 
3203; side-notes to Sections 3190 and 3197. (By Section 2, 
c. 140, Act of June 27, 1866, 14 Stat. 74, the commissioners 
appointed to revise the laws of the United States were 
directed to arrange ‘side-notes so drawn as to point to the 
contents of the text.’ The side-notes at Sections 3190 and 
3197, above referred to, appear in the first edition of the 
Revised Statutes and were carried into the section edition.) 

“Section 250 (d) of the Act of 1921 and these’sections of 
the Revised Statutes relate to the same subject and are to 
be construed together. 

“It is clear that the meaning of ‘proceeding’ as used in 
the clause of limitation in Section 250 (d), Revenue Act of 
1921, cannot be restricted to steps taken in a suit; it includes 
as well steps taken for the collection of taxes by distraint. 

“Judgments affirmed.” 


National Income in 1926 Establishes a 
New Record at 89 Billion Dollars 


HE total current income of the American people 
rose from $62,738,000,000 in 1921 to a new peak 
of $89,682,000,000 in 1926, according to a bulletin 
issued by the National Bureau of Economic Research. 
If the 1926 total income had been divided equally 
among all persons, the average income, says the bulle- 
tin, would have been $770, or one-third more than the 
per capita in 1921, the depression year. 


But in fact income is very unequally distributed. 
The Bureau concluded in a previous statistical study? 
that in 1918 (there is no reason to believe any impor- 
tant change has occurred since) “the most prosperous 
1 per cent of the income receivers had nearly 14 per 
cent of the total income, the most prosperous 5 per 
cent of the income receivers had nearly 26 per cent of 
the total, the most prosperous 10 per cent of the income 
receivers had nearly 35 per cent of the total, and the 
most prosperous 20 per cent of the income receivers 
had about 47 per cent of the total income.” 


If this opinion is approximately correct as to the 
distribution of income, average figures treating all in- 
come receivers on a parity seem meaningless, -yet the 
Bureau utilizes averages in discussion of its findings 
for 1926 in the recently issued bulletin, from which 
the following excerpts are taken: 


“When this per capita income is expressed in dollars 
having constant purchasing power, we find that the increase 
(since 1921) has been about 36 per cent. It appears, then, 
that from the economic point of view the condition of the 
average inhabitant has been improving at a rate of about 
7 per cent per annum. 

“To many persons, figures showing the income per per- 
son gainfully occupied seem more significant than do those 
reporting income per capita. In the United States in 1926 
there were some 44,600,000 engaged in activities yielding 
them direct money incomes. Some of these were employers, 
many more were employes and some were simply working 
on their own account. The figures exclude housewives and 
women and children helping the head of the family on the 
home farm. 

“For every person gainfully occupied in 1926 there ap- 
pears to have been an income of slightly over $2,000. When 


1“Income in the United States, Its Amount and Distribution 
1909-1919,” National Bureau of Economic Research, Inc., 1921. 
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reduced to money of constant purchasing power we find 
that the average person working for a money income re- 
ceived about one-fourth more for his services than he ob- 
tained in 1917 and about 44 per cent more than in 1909. 

“The indications are, therl, that, despite the constantly 
growing population and the relatively inelastic nature of the 
supply of natural resources, new inventions and greater 
skill and organization are still enabling the average inhabi- 
tant to progress steadily upward on the scale of economic 
welfare.” 


Income Tax Collections in 1926 Exceeded 
Collections in Prior Year by $346,423,185 


EDERAL income tax collections in the calendar 

year 1926 totaled $2,172,127,321, which was an 
increase of $346,423,185 over collections for the year 
1925. 

Corporation earnings show a greater valuation from 
year to year than income of individuals subject to the 
income tax. Revenue from the corporation income in 
1926 was $1,256,793,285.56, an increase of 31.3 per 
cent over the preceding year. Income tax paid by indi- 
viduals in 1926 aggregated $2,172,127,321.43, which 
was an increase of but 5.3 per cent over the preceding 
year. 

New York led collections in 1926, paying $618,415,- 
054, of which $276,299,218 came from corporations 
and $342,115,836 from individuals. While the income 
tax collections in 1926 showed increases, miscellaneous 
taxes collected in 1926 amounted only to $698,160,578, 
INCOME TAX (SEPARATED AS TO CORPORATION AND 


INDIVIDUAL) COLLECTED DURING THE 
CALENDAR YEAR 1926 
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against $868,552,110 in 1925, a decrease of $170,- 
392,531. 

Tables showing revenue from corporation and indi- 
vidual income taxes by states for the years 1926 and 
1925 are shown below. 


EDUCTION of the tax on estates of decedents, 

on automobiles and on admissions to theatres, as 

effected by the Act of 1926, resulted in a smaller in- 

come from those sources during the calendar year 1926 
than during the year previous. 

A summary issued by the Bureau of Internal Rev- 
enue shows collections to have been: Estates of de- 
cedents : $107,341,905.59 in 1926, compared with $110,- 
758,984.66 in 1925, a decrease of $3,417,079.07 ; auto- 
mobiles and motorcycles: $88,920,180.48, compared 
with $111,984,828.80 in 1925, a decrease of $23,064,- 
648.32; admission to theatres, etc.: $20,900,775.48, 
compared with $24,774,315.09 in 1925. 

The Revenue Act of 1926 increased the exemption 
on estates from $50,000 to $100,000, and increased 
the allowance for estate, inheritance or legacy taxes 
paid to states from 25 to 80 per cent, effective Febru- 
ary 26, 1926. It reduced the tax on automobiles and 
motorcycles from 5 to 3 per cent, effective March 29, 
1926, and increased the exemptions of admissions and 
less to 75 cents and less, effective March 29, 1926. 

New York led in payment of estate taxes in both 
years, as well as in theatre admission taxes. Michigan 
INCOME TAX (SEPARATED AS TO CORPORATION AND 


INDIVIDUAL) COLLECTED DURING THE 
CALENDAR YEAR 1925 


States 
Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 


Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland, 


Dist. of Col.. 
Massachusetts.. 


Michigan 
Minnesota 


Mississippi .... 


Missouri 
Montana 
Nebraska 
Nevada 


N. Hampshire.. 
New Jersey.... 
New Mexico... 


New York 


N. Carolina.... 
N. Dakota.... 


Ohio 
Oklahoma 
Oregon 
Pennsylvania 


Ss. 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 


Corporation 
5,951,113.71 
993,282.63 
3,054,290.09 
61,602,849.57 
8,339,255.71 
16,474,125.34 
8,788,550.73 
17,679,748.17 
9,703,183.61 
4,724,663.96 
1,221,355.28 
114,267,679.93 
18,715,311.12 
7,575,604.15 
14,163,434.06 
9,806,820.75 
8,410,819.23 
5,715,285.23 


25,339,377.93 
56,813,882.09 
108,869,297.36 
21,435,647.58 
2,337,846.27 
39,587,222.57 
1,470,247.34 
3,983,528.97 
260,534.27 
1,428,272.50 
43,653,405.88 
369,563.70 
276,299,217.78 
14,354,580.15 
562,712.44 
83,519,977.39 
9,287,819.03 
4,026,097.97 


. 130,040,325.09 
Rhode Island.. 
S. Carolina.... 


8,234,420.07 
3,321,738.13 
549,299.60 
8,940,445.97 
28,293,907.37 
3,039,550.76 
1,613,381.39 
15,595,794.78 


Individual 
$ 2,982,903.27 
653,340.02 
2,112,539.62 
46,487.204.49 
3,918,517.02 
15,273,775.06 
3,125,068.55 
28,998,920.30 
4,461,738.43 
1,111, 283.30 
222,080.17 
77,833,567.07 
8,757,781.05 
4,253,817.38 
3,375,960.65 
6,235,580.49 
5,673,550.15 
3,393,836.54 


19,208,776.43 
47,266,378.84 
38,816,774.25 
7,834,458.59 
1,232,136.45 
17,072,917.19 
767,353.09 
2,258,634.38 
189,601.05 
1,588,842.38 
34,558,821.23 
246,509.22 
342,115,836.67 
4,746,030.83 
263,539.33 
36,280,041.21 
11,119,458.63 
2,258,727.44 
83,378,629.71 
6,592,940.83 
695,261.64 
288,612.94 
3,785,432.21 
12,923,802.43 
740,528.66 
1,100,944.36 
4,018,826.97 


Total 
$ 8,934,016.98 
1,646,622.65 
5,166,829.71 
108,090,054.06 
12,257,772.73 
31,747,900.40 
11,913,619.28 
46,678,668.47 
14,164,922.04 
5,835,947.26 
1,443,435.45 
192,101,247.00 
27,473,092.17 
11,829,421.53 
17,639.394.71 
16,042,401.24 
14,084,369.38 
9,108,121.77 


44,548,154.36 
104,080,260.93 
147,686,071.61 
29,270,106.17 
3,569,982.72 
56,660,139.76 
2,237,600.43 
6,242,163.35 
450,135.32 
3,017,114.88 
78,212,227.11 
616,072.92 
618,415,043.45 
19,100,610.98 
826,251.77 
119,800,018.60 
20,407,277.66 
6,264,825.14 
213,418,954.66 
14,827,360.90 
3,916,999.77 
837,912.54 
12,725,878.18 
41,217,709.80 
3,780,079.42 
2,714,325.75 
19,614,621.75 


States 
Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 


Corporation 
$ 5,025,144.49 
919,467.92 
2,306,362.98 
48,828,336.54 
8,031,223.34 
14,263,637.88 
4,689,930.79 
4,963,107.20 
7,775,277.54 
4,027,624.00 
868,093.20 
93,787,225.75 
14,828,965.87 
6,382,029.62 
11,591,892.80 
9,713,932.01 
7,203,043.02 
5,001,490.61 


18,747,571.93 
53,301,220.98 
64,981,169.53 
13,877,038.84 
1,600,250.96 
30,065,681.28 
1,086,965.32 
3,528,678.68 
274,391.15 
1,274,843.99 


Tllinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland, incl. 
Dist. of Col.. 
Massachusetts. 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Hamp.... 
New Jersey ... 33,313,819.82 
New Mexico .. 354,806.59 
New York .... 209,062,700.24 
North Carolina 11,484,789.74 
North Dakota. 405,619.26 
Ohio 63,901,181.74 
Oklahoma 5,457,816.72 
Oregon 3,978,170.80 
Pennsylvania . 102,850,270.23 
Rhode Island.. 6,163,256.71 
South Carolina 3,927,372.49 
South Dakota . 489,326.50 
Tennessee 7,069,076.00 
Texas 18,703,452.73 
Utah 2,881,531.53 
»531,468.78 
Virginia 11,140,229.17 


Individual 
$ 3,074,898.00 
618,089.16 
1,937,873.19 
48,248,680.73 
4,549,814.81 
14,044,944.27 
2,968,565.97 
11,840,042,48 
4,196,395.96 
1,677,918.92 
289,933.85 
70,334,558.95 
8.499,683.12 
4,511,052.94 
3,414,483.53 
4,874,971.44 
4,829,144.39 
2,825,849.95 


19,528,866.52 
46,218,969.71 
37,554,645.33 
9°985,070.11 
1°867,384.60 
14,406,416.95 
846,483.65 
2,518,208.08 
203,298.71 
1,640,684.71 
34,126,184.82 
355,884.16 
319,734,204.79 
4,960,566.24 
339,643.54 
36,447,238.42 
6,627,013.64 
2’ 469,859.23 
87,679,286.07 
7,499,453.31 
13190,149.54 
427,709.49 
4,255,078.28 
13,379,138.88 
610,668.25 
1,321,812.35 
4°163,386.17 


Total 
$ 8,100,042.49 
1,537,557.08 
3,054,290.09 
97,077,017.27 
12,581,038.15 
28,308,582.15 
7,658,496.76 
16,803,149.68 
11,971,672.90 
5,705,542.92 
1,158,027.05 
164,121,784.34 
23,328,648.99 
10,893,082.56 
15,006,376.33 
14,588,903.45 
12,032,187.41 
7,828,340.56 


38,276,437.91 
98,520,190.69 
102,535,814.86 
23,862,108.95 
3,467,635.56 
44,472,098.23 
1,933,448.97 
6,046,886.76 
477,689.86 
2,915.528.70 
67,440,004.64 
710,690.75 

5 28,796,905.03 
16,445,345.98 
645,262.80 
100,348,420.16 
12,084,830.36 
6,448,030.03 
190,529,556.30 
13,662,710.02 
5,117,522.03 
917,035.99 
11,324,154.28 
32,082,591.61 
3,492,199.78 
2,853,281.13 
15,303,615.34 


Washington, in- 
clud. Alaska. 

W. Virginia... 

Wisconsin 


9,767,143.79 
10,988,966.09 
24,493,324.01 
1,128,384.41 


- -$1,256,793,285.95 


3,212,104.92 


12,979,248.71 
3,034,055.76 


14,023,021.85 
8,501,132.9° 32,994,456.97 
386,461.40 1,514,845.87 


Total .. $915,334,035.48 $2,172,127,321.43 


1 
1 
Washington, in- 

clud. Alaska. 8,598,720.52 
West Virginia. 1,356,737.50 
Wisconsin .... 18,769,805.92 
883,467.37 


Wyoming .. 
Total .....$956,258,218.04 


3,570,091.35 


12,168,811.87 
4,053,842 92 


11,410,580.42 
8,206,387.21 26,976,193.13 
510,390.16 1,393,857.53 


$869,435,917.89 $1,825,704,135.93 
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was the banner state for automobile taxes. Estate taxes 
paid by New York in 1926 aggregated $36,004,901.56, 
compared with $44,018,420.89 in 1925, and admission 
taxes collected in that state in 1926 were $7,556,576.38, 
compared with $8,111,011.95 the year before. 

Michigan’s contribution in automobile taxes in 1926 
was $66,885,049.59, compared with $83,286,678.82 
the previous year. Michigan paid ten times more in 
auto taxes in 1926 than any other state, Ohio ranking 
second with $6,620,451.07, Illinois third with $4,694,- 
398.72, Wisconsin fourth with $4,234,660.45 and New 
York fifth with $1,833,045.08. 


Permanent Funding of War Debts Urged 
As Means of Reducing Federal Taxes 


ERMANENT funding of European war debts, 

including those of Germany, at current rates of 
interest, is proposed in The Outlook for February 23 
by Irving T. Bush to transfer the debts from the Gov- 
ernment to private ownership and to enable the Fed- 
eral Government to more rapidly retire its bonded 
indebtedness and reduce taxes. 

The author suggests a debt funding conference be 
composed of impartial persons, bankers and business 
mien of all the interested nations, who should deter- 
mine the amounts each is capable of paying and to 
arrange the payments to the United States “in a way 
which makes clear to every one the fairness of the 
transactions.” 

“The essential thirfg,” he declares, “is to adopt a 
method which will provide an interest rate that will 
make it possible to sell to private investors such bonds 
as we ultimately receive and thus take them out of the 
hands of Government and put them where they be- 
long, in the strong boxes of private investors.” 

International bankers, he says, could sell the bonds, 
which would find willing purchasers, and the result 
would be to wipe a part of the international debt off 
the books of some nations, turn a war debt into a 
peace debt, promote friendliness between nations, and 
give the United States funds for the retirement of 
Liberty bonds and reduction of taxes. 

“This does not mean cancellation,” he concludes. 
“It is readjustment to eliminate ill-feeling between 
Governments and misunderstanding between peoples.” 


Rule on Review of Board Decisions 
Promulgated by Court of Appeals 


HE United States Circuit Court of Appeals for 

the Seventh Circuit has adopted the following set 
of requirements, designated as Rule 33, respecting re- 
view of decisions of the Board of Tax Appeals, in 
addition to other rules of the Court. 

I. Every petition for review of a decision of the United 
States Board of Tax Appeals shall set forth briefly the na- 
ture of the controversy, shall declare the court in which 
review is sought, shall contain assignments of error sep- 
arately stated and numbered in respect of each and every 
error asserted and intended to be argued, and shall be veri- 
fied by the petitioner or his attorney of record. 

II. If error is assigned in the admission or rejection of 
evidence, or on the ground that a finding of the board is 
unsupported by any evidence, a statement of the evidence 
submitted to the board shall be prepared by the petitioner. 
Such statement shall contain in narrative form the evidence 
material to the assignments of error, and shall be prepared 
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by the parties and settled by a member of the board in 
accordance with the general equity rules promulgated by 
the Supreme Court of the United States. 

III. The party applying for review shall file his petition 
with the clerk ef the Board of Tax Appeals, and serve a 
copy thereof with notice of filing on the opposite party or 
parties. The review shall be taken by such filing and notice. 

IV. Within 60 days from such filing and notice the state- 
ment of evidence, if any, shall be prepared and filed, and 
the clerk of the Board of Tax Appeals shall transmit and 
deliver to the clerk of this court copies duly certified as 
correct of the following documents: 

The docket entries of proceedings before the board. 

2. Pleadings before the board. 

3. Findings of fact, opinion, and decision of the board. 

4. Petition for review. 

5. The statement of evidence, if any, as settled or agreed 
upon. The time for such transmission and delivery of docu- 
ments may be enlarged by a member of the board or a judge 
of this court, and all such orders of enlargement shall forth- 
with be filed with the clerk of the Board of Tax Appeals 
and certified copies thereof be sent to this court with the 
above enumerated documents. 

V. If such certified copies are not delivered to the clerk 
of this court within 60 days from said filing and notice or 
before the expiration of the time enlarged by order, a mo- 
tion to dismiss the petition for delay may be made, and 
shall be granted unless good cause be shown for the delay. 


Larger Staff for Board of Tax Appeals 
Favored by Ways and Means Committee 


OUSE Bill No. 16910, which provides for the 
appointment of 12 special assistants to the Board 
of Tax Appeals at salaries not to exceed $7,500 an- 
nually was favorably reported to the House on Febru- 
ary 11 by the Committee on Ways and Means. The 
bill was originally introduced by Rep. William R. 


Green of Iowa, chairman of the Committee on Ways 
and Means. 


In explanation of the necessity for a larger staff the 
Committee report says: 


In the number of cases and in amount involved in the 
cases tried the Board of Tax Appeals far surpasses any 
other court in the world. No other appellate tribunal dis- 
poses of more than a small fraction of the number of cases 
heard annually by the Board of Tax Appeals and upon which 
written opinions are rendered, as required by law. Up to 
December 1, 1926, a total of 21,640 appeals have been filed, 
involving $346,000,000. 

Up to the first of the year the board had disposed of about 
8,000 appeals aggregating over $128,000,000. There are now 
over 13,000 appeals pending and other appeals are being 
taken at the rate of about 20 per day. 

The Board of Tax Appeals has nearly twice as many 
cases pending as are in the district courts for the most pop- 
ulous districts of the country, transacting more than two- 
thirds of the United States district court work and having 
54 judges. 

The judges of the supreme courts of the various states 
are, as a rule, expected to write about 30 or 40 opinions a 
year and it is obvious that each member of the Board of 
Tax Appeals must decide several times that number and 
each decision must be examined and approved by the whole 
board. On the greater portion of the cases evidence has 
to be taken and the legal points are extremely technical and 
involved. 

The court has only been fully organized for production a 
little over two years and it is expected that as decisions are 
made and opinions rendered on cases coming before it the 
number of appeals in the future will decrease, but it will 
be impossible for the board to catch up with its work with- 
out having some assistants having special qualifications. , 
This report is of special interest in the light of the dis- 
cussions which have been published in this magazine 


anent the congestion of appeals filed with the Board. 
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XPRESSIONS of satisfaction are general over the 
elimination from the Urgent Deficiency bill, H. R. 
16462, as passed by both houses, of the Senate amendment 
that no part of the $175,000,000 appropriation for refund of 
taxes “illegally collected” should be used to pay any claim 
in excess of $50,000 until approved by the. Comptroller 
General. This provision was replaced in conference by the 
following amendment: 

“No part of the appropriation shall be available for pay- 
ing any claim allowed in excess of $75,000 until after the 
expiration of sixty days from the date upon which a report 
giving the name of the person to whom the refund is to 
be made, the amount of the refund and a summary of the 
facts and decision of the Commissioner of Internal Revenue 
is submitted to the Joint Committee on Internal Revenue 
Taxation.” 

The Senate had previously eliminated the House amend- 
ment under which manufacturers, producers or importers 
receiving refunds of automobile and automobile accessory 
excise taxes would have been required to file with the Com- 
missioner of Internal Revenue a bond to insure that sums 
thus recovered would, within six months, be reimbursed to 
purchasers of the articles on which the tax was collected. 


\ ASHINGTON discussion of tax reduction prospects 

at the next session of Congress leans toward the view 
that the extent of tax rate cuts will depend upon the trade 
prospects at the time, since income..tax statistics conclu- 
sively show that earnings and profits vary from year to year 
according to the degree of commercial and industrial pros- 


perity. The answer in rebuttal is that to tax reduction 
advocates one situation is about as good as another to pre- 
sent as a reason why the tax “burden” should be lightened. 


During a depression period the argument may be advanced 
that tax reduction will stimulate business and thus result 
in greater revenue than if higher rates were effective. The 
latter view has been strengthened by the coincidence of 
years of increasing business prosperity as rates on individual 
incomes were being reduced, which has made it appear that 
the increase in revenue was because of rather than in spite 
of tax reduction. In this connection it is well to remember 
that tax rates on corporation earnings, from which more 
than half of the income tax collections are derived, have 
not been reduced since the excess profits tax was abolished. 


REAT BRITAIN has been passing through a period 

of industrial depression. Income tax receipts have 
dropped sharply and a deficit in the national budget is 
faced unless income tax rates are increased or a reduction 
is made in the Sinking Fund for liquidation of the national 
debt. The income taxes have brought in less by £28,810,- 
000 than at this time a year ago. 


There have been large surpluses in prior years; in 1920-21 
and in 1922-23 the excesses of revenue over budgetary 
appropriations were larger than have ever been realized in 
this country, yet, in conformity with the characteristically 
sound financial instincts of that country, the surpluses, 
which were in addition to heavy sinking fund provisions, 
were applied to reduction of the National debt. During 
the last five years the total in addition to the regular sink- 
ing fund applied to debt reduction was. £427,000,000. 


Now, however, when faced with the possible necessity 
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of an increase in income taxes, which are already much 
higher than effective in the United States, business inter- 
ests are asking for a temporary change of policy during the 
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depression period in reduction of the annual debt amortiza- 
tion appropriations instead of an increase in direct taxes. 


OR the first seven months of the current Treasury year 
internal revenue receipts amounted to $1,468,547,737.06, 
an increase of $25,942,829.86 over the same period of last 
year. 
~ Due to abolishment of some excise taxes and decreases 
in the case of others under the Revenue Act of 1926, revenue 
from this source decreased $178,863,796.44. On the other 
hand, the substantial increase in business prosperity in 1925 
over that of the previous year resulted in an increase of 
$204,806,626.86, notwithstanding the rate reductions applic- 
able to individuals. 

The elimination of the capital stock tax accounted for a 
large part of the decrease in miscellaneous taxes, while the 
compensatory increase of 1 per cent in the income tax on 
corporation income was not applicable on income for the 
taxable year 1925. 


‘THe National Industrial Conference Board has completed 
a survey of taxes paid by corporations in the United States. 
As a result of this study it is reported that 36 cents out of 
every dollar of net revenue was absorbed in taxes paid to 
the Federal, state and local governments in 1924, as against 
27.7 per cent in 1923. 


According to this computation the total contributed by 
corporations in the United States toward the support of the 
Federal, state and local government in 1924 was 2,541,- 
007,000, which was paid out of an aggregate net income of 
$6,995,900,000. The total taxes paid in 1924 represented 2.1 
per cent of the combined gross receipts. The total of divi- 
dends paid by all corporations is stated to have been 3.6 
per cent of their gross receipts. - 


While unquestionably a high average tax cost, compari- 
son with taxes paid by property owning individuals might 
make the figures seem less startling. In many communi- 
ties in Illinois, for example, the property tax rate is as high 
as 10 mills and over. Ifa business property with an annual 
gross rental as high as 15 per cent of the investment is 
assessed for tax purposes as low as one-third of the actual 
value, the tax would amount to 22 per cent of gross rev- 
enue. It seems probable that a survey of the percentage of 
income paid in taxes by property owning individuals would 
show a tax “burden” at least as equally heavy as that fall- 
ing upon corporations. Especially interesting by way of 
comparison would be the percentage of net income received 
by the agricultural industry which is absorbed in taxes. 


A* A result of the large business profits of last year and 
application of a l per cent higher income tax rate on 
corporation earnings an increase, incidently, made follow- 
ing pressure by corporation influences as a substitute for 
the capital stock levy, income tax receipts are expected to 
be unusually heavy in March. 

Based on operation thus far of the Revenue Act of 1926. 
conservative estimates of the March 15 income tax collec- 
tions would put the figure at $550,000,000, and the total for 
the first three months of 1927 at $625,000,000. 

It now seems probable that the surplus for the fiscal year 
1927: will excel by a wide margin the administration’s esti- 
mate. 





Dp" RING recent months there has been a very great in- 
crease of interest in the problem of international debts. 
There are a great many people in this country who would 
like to see the debts completely cancelled; but in the main 
the discussion centers around the possibility of some kind 
of an adjustment that would, on the one hand, preserve the 
principle that debts should be honored, and, on the other 
hand, greatly reduce the burden of the obligations and 
satisfy the European nations that they have been fairly 
dealt with. In line with this latter thought there are two 
suggestions which have been made: first, that only those 
loans should be cancelled which were devoted strictly to 
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war purposes; and, second, that only those will be can- 
celied which were contracted before the Armistice. In 
the light of these suggestions it is interesting to note what 
would be the extent of cancellations if either of these sug- 
gestions were to be made the basis of settlement. The fol- 
lowing table shows the purposes for which the loans made 
both before and after the Armistice were devoted: 


Pre- Post- 
Armistice Armistice 
(In (In ; Per- 
Millions) Millions) Total centage 
Mienitions: ..5.6 5 ssc 2,351.4 347.7 2.699.1 24.4 
Foodstuffs, cotton, 
other supplies...... 5,203.5 1,990.4 7,193.4 65.0 
‘Transportation and 
Shipoitie’'. 6o OF Sk.. 197.7 111.8 309.5 2.8 
Paying off maturing 
commercial loans... 471.8 176.4 648.2 5.9 
Spent in neutral coun- 
oe: gi eee eRe, AE SR 5.9 12.9 18.8 2 
Silver 23% 5 asi cotiixxe 68.6 117.7 186.3 47 


The following table shows the total loans contracted be- 
fore the Armistice and those contracted after the Armistice: 
Foreign Loans of the United States Government 
April 6, 1917 to November 1, 1920 
(Figures in millions of dollars) 

Pre-Armistice: 


BR SON EAT RA ee arene <a COPE pmney No: OA NRE © 7,474.0 
Post-Armistice: 
PRIN MOI ag ar6i's asia alere wi etyinoeaes wae 2,091.8 
Bonds received in settlement for surplus 

Ee Re ee Fe ee oe 574.9 
Loans for relict putnoses « o:<.0,0.0 «50:0 00:0 0962 84.1 
Loans by U. S. Grain Corporation........ 56.8 

2,807.6 

6 Te ee ne ee 10,281.6 


Thus, of the total loans approximately 73 per cent were 
made before the Armistice and about 27 per cent following 
the Armistice. 


N A DISCOURSE on diction, a Roman writer ad- 

monishes that “care should be taken, not that the reader 
may understand if he will, but that he shall understand 
whether he will or not.” The observation has been made 
that it would be a sad blow to tax practitioners if Congress 
should ever be disposed and able to apply such a rule in 
drafting tax legislation. 


| Court Decisions | 


Accounting Bases.—Return is made on accrual basis when 
inventories are used and the books indicate that accounts 
were so kept, though return mistakenly states it was made 
on basis of receipts and disbursements.—Dist. Court, S. D. 
of New York, in Consolidated Tea Co., Inc., v. Frank K. Bow- 
ers, Collector. 

Affiliated Corporations—Where two brothers owned 
94.4 per cent of the stock of one corporation and 99.6 per 
cent of the stock of another, they owned substantially all 
the stock and the corporations were affiliated under the 1918 
Act. 

Computing the tax on affiliated corporations as a unit is 
a valid provision and does not result in the impositi6n of a 
tax on one computed upon another’s income. 

Sec. 240 (b), 1918 Act, requiring a consolidated re- 
turn in certain cases, is constitutional, and the term “sub- 
stantially all the stock” is sufficiently definite—U. S. Dist. 
Court, W. D. of Penn., in United States of’ America v. Harry 
Whyel and George Whyel. 

Bad Debts.—A bad debt to be deductible under the 1918 
Act must have been “ascertained to be worthless and 
charged off within the taxable year.”—U. S. Court of Claims, 
in The Georgetown Grocery Co. v. United States. 

Club Fees, Taxation of —Congress had power to tax dues, 
put Sec. 801, 1921 Act, did not tax members who had there- 
tofore secured life membership, in proportion to the annual 
dues paid by,. active annual members. —U. S. Dist. Court, 
‘E.’D. of Pent, in Williams v. McCaughn, Collector. 
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Collection of Taxes.—Injunction may not be had to re- 
strain collection of a tax, even if involved, when the tax 
authorities believe it valid——Circuit Court of Appeals, Sev- 
enth Circuit, in Mabel G. Reinecke, Collector, v. O. D. Jen- 
nings & Co. 





Taxes collected under threat of distraint after the stat- 
utory period of limitations may be recovered by taxpayer.— 
Dist. Court, W: D. of Kentucky, in Ten Broeck as Com- 
pany V. Lucas, Collector. 





In suit on a bond conditioned for payment of income tax, 
a collateral attack upon the assessment may not be made. 
The sureties set up the defense that no tax was due from 
the principal, a corporation, on account of losses through 
fraudulent acts of its manager.—Circuit Court of* Appeals, 
Fifth Circuit, in Gray Motor Co., et al., v. United States. 


Compromise Payments.—Payment under a compromise 
agreement may not be recovered by suit if the compromise 
is binding and the question whether it was binding or not 
is determined by the rules applicable to contracts generally. 
—Circuit Court of Appeals, Fifth Circuit in Alexander F. Wal- 
ker, Formerly Collector v. Alamo Foods Company. 


Dividends, Taxable.—Corporate payments to stockholders, 
proportionate to their holdings, are taxable to them as divi- 
dends when received, although formal declaration was not 
made until the following year, Circuit Court of Appeals, 
Sixth Circuit—Chattanooga Savings Bank, Admr. of Estate 
of John D. Key, Deceased v. Brewer, Collector. 


In Blair v. United States the court of claims held that.even 
though a corporation from the period: of its existence to the 
end of 1918 had losses in excess of its gains but where a 
profit was realized in 1918, and also in the.three years 
preceding, a dividend declared in 1918 was from income 
and not a return of capital and hence the dividends re- 
ceived in 1918 were taxable to the stockholders. 


Income, Taxable——Compensation of corporation ap- 
pointed by state courts as executor, guardian, trustee, etc., 
is taxable, as the corporation was not a state officer or 
employee and was not performing governmental functions. 
—U. S. Court of Claims, in The New York Trust Co. v. 
5 


(This case was originally decided under date of Novem; 
ber 22, 1926. In the former decision the demurrer was 
sustained and the petition dismissed, as in the present de- 
cision, but the wording was different.) : 

Income to Lessee of Indian Property.—Income of lessee 
of oil lands of Osage Indians may not be taxed as he is 
the Government’s agent in operating its ward’s lands and 
as general acts of Congress do not apply to Indians unless 
such intention is clearly manifested. Circuit Court of Ap- 
peals, Third Circuit in Lewellyn, Collector v. Colonial Trust 
Company, Executor of Glenn T. Braden, Deceased. : 

Losses, Deductible—Loss is deductible as arising from 
“other casualty” under the 1916 Act, resulting from damage 
to an automobile in the possession of the chauffeur.—Circuit 
Court of Appeals, Second: om in sateen L. Shearer ‘v. 
George W. Anderson. 


Partnership Losses. — Wheres am guaranteed firm “ac- 
count and later paid it by deduction from his firm capital 
account and claimed and was allowed for such loss in his 
personal income tax return, the firm could not claim deduc- 
tion because of the same loss.—Circuit Court of Appeals, 
Third Circuit in Lederer v. Parish, et al. 

Personal Service Classification—A corporation was held 
not taxable under Sec. 303, 1918 Act, as having a branch en- 
titled to personal service classification, which -branch was 
not distinct and separate, which corporation had an invested 
capifal of about $3,000,000, less thai 80 per cent of which was 
‘owned by its principal stockholders, and which did a com- 
‘mission business, guaranteeing payment by purchasers and 
making them loans at times.—Court of Claims of the United 
States in J. H. Lane & Company, Inc. v. The United ‘States. : 

Priority of Tax Claims.—Where denial of ptiority to Gov- 
ernment’s claim for taxes had been affirmed by the Circuit 
Court of Appeals and in reliance thereon strangers had: been 
iftvited to bid for defendant’s property, good: faith requirés 
that such priority be not afterward aHowed; though :the 
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Supreme Court in the meantime had recognized such priority 
in other cases. U. S. Dist. Court, S. D. of New York in 
Nolte et al. v. Hudson Navigation Co., et al. 


L shlbenigiteicninabetc ; 

[1] Landlord has priority as to proceeds of distraint 
for rent made before bankruptcy over government’s claim 
for income taxes asserted after bankruptcy, the landlord’s 
lien not being “obtained through legal proceedings.” [2] 
Rental for premises necessarily occupied after bankruptcy 
is an administration expense entitled to priority of payment 
over claim for income taxes. [3] Claim for income tax has 
priority over claim for rent of premises prior to er 
—U. S. District Court, W. D. of Penn. in Estate of C 
Rowe & Bros. Inc., Bankrupt. 


Refunds, Interest on.—In Magnolia Petroleum Company v. 
United States the question at issue was the amount of in- 
terest allowable on a refund of $1,236,000, allowed by the 
Commissioner in 1923. 


The Commissioner denied interest on most of the refund 
on the ground that interest is not allowable under Section 
252 of the Revenue Act of 1921. The Court of Claims 
held that Section 252 does not apply to refund claims but 
has reference to mistakes in overpayment appearing on the 
face of a return itself. Section 252 is based on the theory 
that in the event of an overpayment by mistake, imme- 
diately discovered and corrected, the taxpayer should not be 
entitled to interest, the opinion says. 

The Court held that the provisions of the Revenue Act 
of 1924 with respect to payments of interest on refunds 
repealed parallel provisions of the 1921 Act, and accord- 
ingly allowed interest at 6 per cent as provided by the Act 
of 1924, from the date the tax was paid to the date of 
the allowance of the refund, which amounted to $365,000. 


Refunds, Suits for.—In Ritter v. United States of America 
the District Court, W. D. of Pennsylvania held that a claim 
for refund, as provided, for in Sections 1112 and 1113 of the 
Revenue Act of 1926 is required as a condition precedent 
to a suit for refund of taxes and that the Commissioner is 
not estopped from pleading the bar of the statute of limi- 
tations by reasons of the statement of a revenue agent that 
no other claim than that verbally made to him was neces- 
sary. 





Salaries, Deductions for.—In Seinsheimer Paper Company 
v. United States, the Court of Claims sustained the reduc- 
tion made by the Commissioner in salaries claimed for the 
principal officers, who consisted of the father and two sons 
who were the sole owners of the outstanding stock of the 
company. For 1916 and previous years, salaries were $16,- 
000 each. In the income tax returns for the years 1917, 
1918, and 1919, $75,000 was deducted as total salaries paid 
to its three officers, $25,000 to each of them. Reduction by 
the Commissioner of salaries to $50,000 for the three officers 
resulted in an additional assessment for the years involved 
of $39,193.15, which the court upheld. 





Statute of Limitations.—Suit at law for recovery of tax is 
not barred if summons was placed with sheriff within period 
prescribed by statute of limitations——Circuit Court of Ap- 
peals, Second Circuit in United States of America v. North- 
ern Finance Corporation, 

An indictment for conspiracy to defraud the United States 
under Sec. 37, Criminal Code, is barred by the 3-year limi- 
tation in Sec. 1044 R. S—U. S. Dist. Court, W. D. Mis- 
souri, S, W. D. in United States v. William Lorenzen, et al. 

Tax Judgments.—United States need not secure judg- 
ment against a dissolved corporation, before proceeding 
against stockholders to recover income and excess profits 
taxes, although state, laws permit such a judgment, since 
judgment would be useless. U. S. Dist. Court, S. D. New 
York, in United States v. Fairall, et al. 

in Contemplation of Death—Doubts, both as 
to law and facts, must be resolved in favor of the taxpayer. 
Evidence held insufficient to prove 2 transfer in contem- 


plation of death.—District Court, S. D. California in Norris 
¥, Goodcell, Collector. 
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Significant Decisions of the Board of 
Tax Appeads 


Corporation Income.—In the taxable year the petitioner 
(a corporation) was the owner of certain stock of its sub- 
sidiary which had cost $21,929.40 and was sold to its 
stockholders and the stockholders of the subsidiary (affilia- 
tion continuing) for $60,000. The Commissioner computed 
a profit on the transaction. Held that the sale did not give 
rise to the taxable gain—ZJnterurban Construction Co. v. Com- 
missioner, Dec. No. 2103. 


Corporate Liquidations, Income from.—Income taxes paid 
by a stockholder of a corporation after he has received his 
final liquidating dividend, may be charged against such 
dividend and his return made for the year in which such 
dividend was received, adjusted so as to express true amount 
of such dividend.—E. M. F. Leflang v. Commissioner, Dec. 
No. 2111. 

Deficiencies, Tax.—A deficiency otherwise found to be 
valid will not be disapproved on the ground that the Com- 
missioner has failed to grant a hearing authorized by law 
prior to making an assessment based on the alleged de- 
ficiency— Appeals of H. F. Kerr and A. E. Clegg, Dec. 
No. 2062. 

Determination of Tax Liability—A letter sent by the 
Commissioner in 1916 to an attorney advising him that a 
foreign corporation was in his opinion entitled to deduct 
from gross income in a tax return made under the Revenue 
Act of 1916, such portion of the income received from 
sources within the United States as represents “the actual 
commission for buying silk in Japan” is not such an in- 
terpretation of the statute as has any binding effect upon 
a successor Commissioner in determining true tax liability 
for the fiscal year ended June 30, 1917 -—Appeal of Yoko- 
hama Ki-ito Kwaisha, Ltd., Dec. No. 2102. 


Foreign Corporations—Taxable Income.—A foreign cor- 
poration which through an agent in the United States took 
orders for or entered into contracts for the sale of silk in 
the United States and later purchased the silk in Japan to 
fill the orders derived income from a source within the 
United States under the provisions of the Revenue Act of 
1916 of the difference between the selling price and the 
cost and is entitled to deduct therefrom in computing net in- 
come ordinary and necessary expenses actually paid within 
the year out of earnings in the maintenanee and operation 
of its business and property within the United States.— 
Appeal of Yokohama Ki-ito Kwaisha, Ltd., Dec. No. 2102. 


Invested Capital—Where notes and accounts receivable 
comprising a part of partnership assets transferred to a 
corporation for stock are regarded by the incorporators as 
not being worth their face value, a reserve for anticipated 
losses thereon, set up at the time of the transfer to reflect 
their actual value on the books of the corporation, may not 
be included in surplus in computing invested capital—Appeal of 
William T. Reynolds Co., Inc., Dec. 2115. 


On December 20, 1917, the petitioner declared a cash divi- 
dend of 200 per cent payable by or before December 27, 
1917, from the company’s earnings of 1916, 1915, 1914, 1913. 
The dividend was immediately paid in cash to one of the 
stockholders and was credited to the two principal stock- 
holders. In March, 1918, the petitioner received authority 
to increase its capital stock and the credits to the two prin- 
cipal stockholders were cancelled and additional shares of 
stock issued to such stockholders on March 9, 1918. Held, 
that the dividend declared as a cash dividend on December 
20, 1917, was not a stock dividend and that the petitioner 
was not entitled to include in invested capital from January 
1 to March 9, 1918, the amount of cash dividend used by the 
stockholders entitled thereto for the purpose of acquiring ad- 
ditional shares of capital stock.—Luthe Hardware Company 
v. Commissioner, Dec. 2120. 


A cash dividend declared on February 1, 1918, payable 
on April 1, 1918, creates a debt due from the corporation 
to the stockholders immediately from the date of declara- 
tion, and under Section 201 (e) of the Revenue Act of 1918, 
the distribution must be deemed to have come out of prior 
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years’ earnings, having been made during the first sixty 
days of the taxable year. Invested capital should be re- 
duced by the amount of the dividend as of the date of declar- 
ation, in accordance with Section 326 (d) of the same Act, 
without being affected by any earnings of the taxable year 
available for dividend purposes—W. E. Caldwell Company, 
Inc. v. Commissioner, Dec. No. 2123. 


The credit balances of officers’ and stockholders’ accounts 
for undrawn salaries, as appearing on the corporation books 
December 31, 1919, became paid-in capital on January 17, 
1920, when the officers and stockholders formally agreed 
to cancel their claims for such credit balances and to return 
the same to the corporation in payment for stock shares to 
be thereafter issued. Additions to such accounts during 
the year 1920 were under the same agreement paid into the 
corporation for stock on December 22, when stock was is- 
sued therefor.—Charles F. L’7Hommedieu & Sons Co., v. Com- 
missioner, Dec. No. 2124. 


Invested capital may not be reduced in determining the 
extent to which a dividend is paid from current earnings 
of a year by a “tentative tax” theoretically set aside out of 
such earnings pro rata over such year.—A. M. Robinson 
Company v. Commissioner, Dec. No. 2093. 

Jurisdiction of Board.—The Board has no jurisdiction to 
inquire into the motives of the Commissioner in making an 
assessment or into the conduct of his subordinates in levy- 
ing or enforcing it, nor does the fact that the United 
States is not suable in tort confer such jurisdiction—Ap- 
peals of H. F. Kerr and A. E. Clegg, Dec. No. 2062. 


The Board has no jurisdiction of an assessment not aris- 
ing from the allowance in part of a claim in abatement.— 
E. F. Cremin v. Commmissioner, Dec. No. 2074. 


The Board does not have jurisdiction to hear and deter- 
mine a proceeding filed with it pursuant to the provisions 
of Section 279 (b) of the Revenue Act of 1924, if prior to 
the filing of the petition there has been an adjudication in 
bankruptcy of the petitioner. 


The Board is not deprived of jurisdiction where adjudica- 
tion of bankruptcy of the petitioner occurs subsequent to the 
filing of a petition with the Board. In such cases the juris- 
diction of the courts and of the Board is concurrent. 


The Board has jurisdiction to hear and determine a pro- 
ceeding filed with it pursuant to the provisions of Section 
274 (a) of the Revenue Act of 1924, whether such petition 
was filed prior or subsequent to adjudication of bankruptcy 
of the petitioner.—Appeal of Plains Buying and Selling Asso- 
ciation v. Commissioner, Dec. No. 2070. 

Lessors, Income to.—Petitioner in 1892 leased its prem- 
ises and property for a term of cars, the lessee agreeing to 
pay all taxes imposed upon the lessor with reference to the 
rental. The lessee paid the income and profits taxes upon 
the net income returned by the petitioner for the taxable 
years. Held, the amount of the tax so paid constitutes addi- 
tional income to the petitioner for the year in which such 
tax became due and was paid.—A ppeal of Providence & Wor- 
cester Railroad Co., Dec. No. 2082. 


A taxpayer lessor who keeps his books and renders his 
returns upon a cash receipts and disbursements basis, which 
method in the circumstances of this proceeding is held 
clearly to reflect income, is entitled to a reasonable allow- 
ance for depletion only upon the amount of royalties re- 
ceived.—A ppeals of R. M. and Ada Waggoner. 


Partnership Income.—An individual who kept his books 
and filed his returns on the calendar year basis was a mem- 
ber of a partnership which kept its books on the basis of a 
fiscal year ended in the calendar year 1924. Held, that he 
is not entitled to the benefit of the 25 per cent reduction in tax 
provided in the 1924 Act for the year 1925 with respect to 
his share of the partnership profits for the fiscal year 
ended in 1924.—George Hoke v. Commissioner, Dec. No. 2097. 


Review of Tax Liability—The Board will not review the 
action of the Commissioner in excluding assets from invested 
capital for a taxable period in the absence of a determina- 
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tion by him of a deficiency for that period.—Appeal of Wi- 
liam T. Reynolds Co., Inc., Dec. 2115. 

Securities, Sales of—Upon a sale of stock, where the 
seller tenders and delivers to the buyer the certificates of 
stock and the buyer tenders to seller the correct amount of 
money in payment and places the money in the hands 
of seller, who takes it and places it on a table before his 
attorney for counting and the attorney counts it, finds it 
correct in amount, and places it in a bag and another of 
seller’s agents starts to carry it away, the transaction of 
sale is completed and the income, if any, is received. 


Under such circumstances the sale is not rendered incom- 
plete or the receipt of income prevented by the fact that 
representatives of the Commissioner, whose presence in the 
banking room where the transaction occurred was unknown 
to the seller but known to the buyer, served notice of an 
assessment and demand for taxes, and notice of statutory 
lien on the seller personally before the money was all 
counted, and on the seller’s agent after the count was com- 
pleted and the money placed in the bag. 


Under the above facts the sale is not rendered incomplete 
or the receipt of income prevented by the fact that the 
Government agents refused to allow the seller (petitioner) 
to have unrestricted custody and control of the funds and 
insisted that the funds be placed in a trust company under 
certain restrictions, the income from the funds on deposit 
being paid to the seller. 


So far as concerns the receipt of income, where legal pos- 
session by petitioner of the proceeds of a sale is once es- 
tablished as a fact, the length of the unrestricted possession 
is immaterial and the transaction is not affected by subse- 


quent events.—Appeals of H. F. Kerr and A. E. Clegg, Dec. 
No. 2062. 


_Tax Credits.—A stockholder in a corporation who receives 
his proportionate share of the corporate assets through a 
liquidating dividend in 1920 and returns the same as income 
for that year, and who subsequently is required to pay his 
proportionate share of additional income and profits taxes 
assessed against the corporation, is entitled to have the 
amount so received and returned by him as income for that 
year, reduced by the amount of the additional tax he was 
required to pay on behalf of the corporation.—E. F. Cremin 
v. Commissioner, Dec. No. 2074. 


Treasury Decisions 


Collection of Tax by Suit.—In determining whether a 
suit by the United States is barred by section 250 (d) of 
the Revenue Act of 1921, the suit is “begun” within the 
meaning of the statute, as soon as the writ, after issuance, 
has been lodged in the marshal’s hands for service—T. D. 
3963: VI-6-3085. 


Deficiency, Assessment of a.—A waiver of the right of 
appeal and consent to immediate assessment filed by an 
agent under his general power of attorney to act in all 
matters pertaining to income tax for a corporation is legally 


binding upon the latter and covers excess-profits taxes.— 
G. C. M. 1205: VI-6-3080. 


Dividends, Taxable.—In 1920 the M Company issued 
shares of its stock at a premium. In 1926 the directors 
voted to distribute this premium, which had been carried 
on the books of the M Company in a separate capital ac- 
ne to its shareholders, and thereafter a distribution was 
made. 


This distribution should be considered as a distribution 
of earnings accumulated after February 28, 1913, to the ex- 
tent that there were earnings accumulated since that date 
undistributed.—G. C. M. 1232: VI-7-3092. 

Gross Income.—The gain derived from the sale of stock 
received as a gift, based upon the difference between the 
selling price and the value at the time of the gift, is tax- 
able as income under the provisions of the Act of 1913. 


Profit from Gifts 


2. The exemption from taxation of the corpus of gifts 
does not exempt the profit derived from a sale of the prop- 
erty given. 
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Valuation of Securities 


3. In the absence of an established market the admis- 
sion of evidence of actual sales on the curb market, al- 
though few in number, and of “bid” and “asked” notations 
from accepted financial journals, was not error. 


Refund of Interest 


4. Where the principal amount under a claim for re- 
fund is accepted, suit can not be brought to recover interest, 
although a receipt is given in which there is a reservation 
of the “right, if any, to recover any additional sum for 
Mn suit might thereafter be brought.’—T. D. 3974: VI- 
-3102. 


Installment Sales.——The gain from a sale of personal 
property on unusual and incidental terms of credit by a 
dealer not regularly engaged in selling personal property on 
the installment plan and in the regular course of its trade or 
business should be computed in accordance with the tax- 
payer’s regular accounting method and without reference 
to Section 212 (d) of the Revenue Act of 1926.—G. C. M. 
1162: VI-4-3057. 

This ruling was made in the case of a dealer in precious 
stones, not regularly selling merchandise on the installment 
basis, who sold some pearls to an individual on a deferred 
payment plan, with a down payment of less than one-fourth 
of the purchase price and the remainder payable in install- 
ments over a period of two years. 


“In making the so-called installment method of comput- 
ing income available to the dealer upon certain conditions 
and to the casual vendor upon certain others,” says the 
General Counsel’s opinion, “Congress has in a measure 
maintained the more or less familiar distinction between 
transactions entered into in the usual course of a trade 
or business and the isolated or casual deal, a distinction 
which has appeared in various phases throughout the sev- 
eral Revenue Acts, as will be noted by reference to the 
net loss provisions, the provisions authorizing deductions 
in computing net income, the provisions relating to the 
gains subject to the 1917 excess profits tax, the capital gain 
provisions, and others. The Bureau is not at liberty to 
disregarded that distinction.” 


Installment Sales of Realty 


If the books of the taxpayer, whose business consisted in 
large part of the sale of real property on the installment 
plan and who reported the income therefrom on the accrual 
basis, contain adequate information and have been so kept 
that income can be accurately computed on the installment 
basis, it may report the income accruing from the sales in 
question on the installment basis and file amended returns 
accordingly.—G. C. M. 1123: VI-5-3067. 

Invested CapitalIn computing the excess profits tax of 
a mutual life insurance company having no capital stock, 
the legal reserve should be included as “invested capital” of 
the company under the definition of Section 207 of the 


Revenue Act of 1917.—T. D. 3959: VI-6-3086. 


Partnership Deductions.— Where a partner guarantees to 
a partnership the payment of doubtful accounts and upon 
a loss occurring the amount is charged to the capital ac- 
count of the partner, thereby reducing his distributive share 
of the partnership profits, the loss can not be deducted by 
the partnership but is the individual loss of the partner, 

Recovery of Taxes.—A suit to recover internal revenue 
taxes can only be maintained upon the same grounds and 
only such as are presented to the Commissioner of Internal 
Revenue in the claim for refund filed as a necessary pre- 
requisite to suit—T. D. 3973: VI-7-3101. 


Security Distributions in Reorganization—Where in a 
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reorganization a stockholder receives in exchange for com- 
mon stock in a corporation a party to a reorganization simi- 
lar stock and other classes of stock in another corporation 
a party to the reorganization, he should allocate the cost 
of the common stock surrendered between the different 
classes of stock received in exchange in the proportion of 
the fair market values of such different classes of stock 
at the date of the exchange.—I. T. 2335: VI-5-3063. 


Stock Rights.—The rights issued to the stockholders of 
the M Company by that company to subscribe to O Com- 
pany rights which the M Company had received as a 
stockholder of the O Company represent a taxable divi- 
dend to:the M Company stockholders to the extent of the 
undistributed earnings and profits of the M Company accu- 
mulated after February 28, 1913. 


Upon the exercise of the M Company rights each stock- 
holder of that company may treat as the basis of the O 
Company rights received from the M Company the sub- 
scription price of the rights plus the basis to him of the 
M Company rights exchanged therefor. In the event of 
the exercise of the O Company rights so acquired, the 
basis for the P Company stock thereby acquired will be the 
basis of the O Company rights exercised plus the amount 
of cash paid as a condition to their exercise.—(Revenue 
Act of 1924).—G. C. M. 926: VI-6-3082. 


Tax Liability of Stockholders.—A stockholder of a dis- 
solved or expired corporation is liable for its debts to the 
extent of the value of the assets acquired by virtue of his 
relation as stockholder. The liability for an unpaid tax 
due from the dissolved corporation may be enforced by the 
United States by a suit in equity against former stock- 
holders. 

Suits—Limitations 

Section 250 (d) of the Revenue Act of 1921 extended the 
time for suit to five years from the date the return was 
filed and superseded Section 250 (d) of the Revenue Act 
of 1918.—T. D. 3972: VI-7-3100. 
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Transferred Assets, Claims Against.—Liability of trans- 
ferees (former stockholders and those who are not former 
stockholders) for payment of 5 per cent penalty and 1 per 
cent per month interest asserted against a corporation for 
failure to pay its income tax within 10 days after notice 
and demand where (1) the tax is placed on the assessment 
list after the dissolution of the corporation, (2) where the 
tax is placed on the assessment list before the corporation 
dissolves but the dissolution is effected (a) prior to the 
expiration of the 10-day period, (b) after the expiration of 
the 10-day period. (Revenue Acts of 1921 and 1926).—G. 
C. M. 1140: VI-6-3081. 


State of Nebraska Seeks End of Annual 
Tax Dispute with Railroads 


OMMITTEES have been named by the Nebraska 

legislature to ascertain if an agreement can be 
reached with the attorneys for the Burlington, Mis- 
souri, Pacific, Rock Island, North Western and Omaha 
railroad companies to end the yearly appeals taken by 
these companies from the valuation for taxation pur- 
poses made by the state board of assessment. The 
North Western took its first appeal in 1921, and the 
others have followed suit since them. The Union 
Pacific, alone, has not joined in these tax suits. The 
North Western has won the first two cases, and as it 
takes about three years to try one of them an impos- 
sible situation has arisen, so far as the state is con- 
cerned. Already $3,500,000 in taxes has been tied up 
in these suits in federal court. 


The legislative committees are hampered by the fact 
that the constitution forbids any compromise of tax 
suits. The railroads have offered to forgive the excess 
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Can You Do This Problem 
in 30 Seconds? — 


What would be the correct amount of unexpired . 
premium per thousand on the following ‘insurance 
policy; annual premium $17.00 per thousand, - pol- 
icy expiring Oct. 5th and cancelled June 5th same 
year? 


Number of Unexpired Days 


-_ 


rod) = [=] 
ak 





7 158 
8 159 
160 
10 161 
11 162 
12 1 
13 164 
14 165 
15 166 
16 167 
17 168 
18 169 
19 170 
71 


Note how quickly you arrive at the figure you want 
with above tables. 


Calendar table shows that Oct. 5th is 278th day of year. 
Calendar table shows that June Sth is 156th day of year. 





Simple subtraction reveals............. 122 unexpired 
days. 


Table instantly shows that $5.682 is the correct amount 
of unexpired premium per thousand. 


It is no longer necessary for accountants to spend costly 
hours in computing the exact amount of unexpired insur- 
ance and accrued interest, or in making other pro! rata 
calculations. 4 


The figure you want will be at the point of your pencil 


‘with “UNEXPIRED INSURANCE PREMIUM $: TA- 
_ BLES” on your desk. 


These tables instantly give the expired or unexpired por- 
tion of any amount to be prorated for any. period of 
from 1 to 365 days. They comprise a time and jabor 
saving device whose value already has been recognized 
by thousands of accountants, auditors, bookkeepers,;: and 
insurance companies. t! 


An additional feature of the tables is a simple calendar 
for finding quickly the number of days between any 
two dates. 


These tables represent the combined effort and thought 
of a great many accountants, auditors, and mathemati- 
cians. They have been tested and verified on calculat- 
ing machines and are absolutely correct. Their ar- 
rangement is so very, simple that you ;will marvel at 
the speed and lack of effort experienced in their use. 


Quantity Prices: 1 to 4 copies, $5.00 each; 
5 to 9 copies, $4.50 each; 10 to 24 copies, $4.00 
each; 25 to 49 copies, $3.50 each; 50 to 99 
copies, $3.00 each; 100 or more copies, $2.50 
each, \ 


THE ACCOUNTING APPLIANCE COMPANY, 
Room 1908, 233 So. La Salle St., Chicago, Ill. 
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taxes of the past if the state will reduce valuation to 
a basis that is satisfactory, but the legislaure cannot 
control the discretion of the state board of assessment. 

Bills have been prepared for introduction which will 
levy a tax on the gross receipts of the companies, as a 
substitute for a property tax, and which provide a 
speedy method of appeal to the State Supreme Court 
of all controversies. 


Abolishment of All Direct Taxes Proposed 
in New Hampshire Bill 


LL direct taxation would be abolished in New 
Hampshire under a bill introduced in the state 
legislature. The bill calls for creation and maintenance 
by the state of an enormous amusement park in Hamp- 
ton. It also provides for the reclaiming of all marsh 
lands between Hampton and the sea and the creation 
of a flying port. 
Revenue from the venture would be sufficient to 
permit the abolition of all state taxes, the bill’s spon- 
sor said. 


Highest Taxes Ever Imposed Effective in 
France for Current Year 
HEREAS Federal taxes in the United States 
have been substantially reduced and further re- 
duction is in prospect, the trend in France is in the 
opposite direction. 


Total revenue collected by the French Treasury in 
1926 amounted to 46,809,500,000 francs, of which 
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more than half, 27,717,000,000, was supplied by direct 
taxes on wealth or income. 

New increases in taxation, effective for the current 
year, will bring the total revenue supported by ap- 
proximately 40,000,000 people to more than 50,000,- 
000,000 francs. This amounts to about 1,250 francs 
annually per capita, or about $50 per capita at the 
present rate of exchange. A corresponding national 
levy in the United States would be over 5% billion 
dollars. 

Increasing recognition of the unfair distribution of 
the tax burden through indirect taxes renders probable 
further changes in France’s tax laws soon toward re- 
alization of a larger proportion of the revenue from 
direct taxes. 


Is Section 280 of the Revenue Act of 1926 


Unconstitutional? 
(Continued from page 90) 
decided by the Supreme Court, October term 1925, re- 
ported in No. 16, July 1, 1926, advance sheets 705. 
Section 280 also violates Section 1, Article 3, of the 
Constitution because it confers judicial power on the 
Commissioner of Internal Revenue. The law autho- 
rizes the Commissioner to assess the liability at law or 
equity of the transferee of the property of a taxpayer. 
Necessarily before the assessment can be made, the 
liability must first be determined. The law is silent as 
to who shall fix the liability at either law or equity. 
(Continued on page 108) 
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Just from the Press! 


“Federal Income Taxes, 1927” 


FEDERAL 
By ERIC L. KOHLER, M.A., C.P.A. 


a INCOME 
Professor of Accounting, Northwestern University School of 
Commerce; Member of the American Institute of Ac- 100.458) 


countants; Member of Kohler, Pettengill and Co. 


ORPORATION income taxes have been raised to 
1344%. They now constitute 26%—with personal in- 
come taxes, nearly 50%—of our total Federal revenues. 
More than 100,000 Federal income tax cases are still open 
for the years of 1918, 1919, 1920, 1921; and over 1,000,000 
returns for 1922 are open until March 15, 1927. That’s why KOHLER 
we believe that you will appreciate this new handbook of 
the very latest decisions and tax opinions in handling this 
tremendous volume of business. 


Here, in this book, just published, the author outlines, clearly, con- 
cisely, the essential principles underlying today’s income tax proce- 
dures and their effective application to the tax problems of corpora- 
tions, partnerships, trusts, or individuals. Point by point, he sum- 
marizes, in the language of business, the current law and the 1926 
Treasury Regulations. Under each point he digests tersely the prin- 
cipal relevant decisions of Federal courts and the Board of Tax Ap- 
peals. Each digest brings out the ruling, indicates the reasoning, and 
outlines the facts involved. Latest opinions of the General Counsel 
of Internal Revenue, and rulings of the Commissioner and the De- 
partment are cited to clarify doubtful phases of law or procedure. 


How Does the New 1926 Law 
Affect You? 


Ges 1913 there have been seven radically different Federal income 
tax laws. And now with the enactment of the new 1926 Act— 
under which 1926 returns must be made—have come new retroactive 
provisions, new regulations, and scores of changes in text and pro- 
cedure about which every tax counselor should know about. Naturally 
it is impossible to list here more than a few of them, but they vitally 
affect you and your business. 


Now you can find, instantly, the answers to important questions or 


1927 





problems that arise in handling tax cases. In “Federal Income Taxes, Why You Need This Book 
1927” the author not only makes clear all the changes from the old Shetty Giles, tes nnn 
law—he condenses, clarifies, and explains the original law and sub- —cContains the most recent Treasury Regulations. 
sequent rulings. Step by step, he shows how to prepare each item in —Contains the latest significant Federal Court 
the returns of corporations, partnerships, trusts, or individuals, from nl ne le Bn Ee lemtne: ag 
ili i i : —The lates pinions, Memoran 
ou: ° “ seg a ment, 
amples exhibited, earned income, sales and exchanges, dividends, —The new 1926 Income Tax Law. 
valuation of inventories, estimating depreciation and obsolescence de- ee ge Mn gga 
ductible and non-deductible expenses —to set down but a few— are “S¥ehiien te the aaenen = toate. 
specifically definitely explained. A detailed index provides for quick —Gives exact procedures for Claims for Refunds, 
reference to any particular point. In making out new or amended ——— cmt gee Bam —— = — 
returns, in preparing cases for refund, review, or appeal—use “Federal —— eee 
Income Taxes, 1927” as a working tool. 592 pages, well illustrated. —-Provides a quick survey of the law. 
Gee. Lee Ga ee. Poeeea a aS eee eee 
' A. W. SHAW COMPANY, € 
Copies now coming Cass, Huron and Erie Sts., Chicago RUSH! 
i , $ , 
Please send me for five days’ examination a copy of Kohler’s ‘‘Federa)} 
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Storage Filing Needs 


OU have letters, checks, vouchers, cards, 

documents, and many other papers and 
records that you must file and store for 
future reference. To do this filing requires 
space and equipment. By using LIBERTY 
Collapsible Storage Filing Boxes you can 
use your storage space to the limit and you 
can save on the initial cost of the filing 
equipment. Thousands of the leading firms 
in the country have turned to LIBERTY 
Boxes as the best, cheapest and the most 
convenient way to do storage filing. 
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The act may be construed to mean that after the Court 
had determined the liability the Commissioner could 
assess but as it refers to other sections of the law it is 
not possible to construe it other than that the Commis- 
sioner has the right to determine the liability and 
assess the tax. The right to appeal to the Board of 
Tax. Appeals does not guarantee a court trial. The 
Board is not a court because the members are not ap- 
pointed for life and the further fact that certain rights 
lodged in the courts heretofore existing cannot be 
availed of before the Board of Tax Appeals. The 
right to appeal from the Board of Tax Appeals to the 
United States Circuit Court of Appeals is for review 
of errors of law and not of fact. No new evidence can 
be introduced before that court, so there is no judicial 
determination of the liability of the transferee. 


The first resolution adopted by the Constitutional 
Convention was the separation of the Government into 
three distinct branches, each supreme in its particular 
sphere. The separation of power had been declared 
essential to civil liberty long before the Constitution 
was adopted. The vital importance of keeping the 
three branches forever separate and distinct has been 
justified by the experience of our own country. The 
right of the Congress to create new obligations and to 
provide new remedies has been recognized in many 
remedial laws, but the guarantees given to the citizen 
in the. adoption of the Constitution are as firm as a 
granite mountain and the Congress has no authority to 
deprive a citizen of a single substantive right he had at 
the time the Constitution became effective. Certain 
powers and duties were lodged in the judiciary and that 
branch of the Government cannot surrender any one 
of them, no matter how expedient or necessary the 
laws passed by Congress may be. 


(Continued on page 110) 
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A Law Course Which Will Help 
You Pass the Bar Examination 


Here is a method of spare time law instruction 
especially prepared for busy business 
and professional men. 


CATTERED throughout the country today 
ss there is a splendid array of lawyers whose 
training and education were received outside of 
the class room. 

Some of these men studied in lawyer’s offices, 
while others, like Abraham Lincoln, obtained 
their training in such manner as they could from 
whatever books they were able to obtain. 

During recent years, however, these methods 
have become obsolete for business and profes- 
sional men employed where residence study is 
impracticable, and have been supplanted by the 
extension law course and service conducted by 
Blackstone Institute, Inc. 


The Leading Non-Resident Law School 


Blackstone Institute, Inc., is chartered as an educational 
institution under the laws of the State of Illinois and is au- 
thorized to give non-resident law instruction and to confer 
the LL. B. degree upon its graduates. 


The course of training is complete. It gives sufficient in- 
struction in law to pass the bar examination in any state, 
and yet the whole program is so short and concise that it 
ean be studied in spare time without any interruption in 
the daily business schedule. 


Prepared by Leading Authorities 


The Blackstone course is the product of 80 of the most 
eminent legal authorities in the United States. Included in 
the list of authors are Chief Justice William Howard Taft 
and Associate Justice George Sutherland of the United 
States Supreme Court, and the deans of eight of the leading 
resident law schools of the country. 

Other contributors to the course are from colleges and 
universities which are members of the American Associa- 
tion of Law Schools. 


Complete Law Library 


The basis of the course is a big, handsome 25-volume law 
library, Modern American Law, cited as “M. A. L.” This 
entire set complete is furnished to the student at the time 
of enrollment. 

This law library is to be found in the homes and offices 
of the leading lawyers and judges of the country. The ma- 
jority of state supreme courts and the United States Dis- 
trict Court have cited the work. This recognition has not 
been extended to any other non-resident law school. 


M. A. L. in Use at the Universities 


Certain of the treatises and collection of cases from Mod- 
ern American Law have been selected for class room use at 
such leading colleges and universities as Cornell Univer- 
sity, Boston University, University of Chicago, University 
of Illinois, University of Kansas, University of Florida, Al- 
bany Law School, Chicago Law School, Drake University, 
Marquette University, and many others. 


Other Attractive Features 


The study of the text and case books which make up this 
law library is directed by a series of lesson assignments 
mailed at regular intervals throughout the course. Prob- 
lems are provided giving the student a chance to work out 
the solutions and submit them to the Institute for correc- 
tion and grading. 

These problems have been prepared by former bar exam- 
iners and :.ce typical of the questions asked in bar exami- 
nations. In fact, in some states, the bar examiners have 
asked for permission to use these problems in their exam- 
inations. 

Unlimited consulting service is given by the Institute’s 
educational staff upon any matters arising from the study 
of the course. Instruction in the laws of your own state is 
also given upon request. . 


Moderate Tuition 

The tuition fee for the course and service is very mod- 

erate and covers the cost of all material and service. There 

are no extra charges of any kind. Liberal deferred pay- 
ments are allowed. 

Bar Examination Guarantee ; 

The Institute’s records show that 95% of all its students 

who sit for the bar examination pass successfully at the 

first attempt. Those who do not win out are given addi- 

tional coaching without extra charge until they are success- 


ful. 
Write for Details 
The complete story of the Blackstone Legal Training 
Course and Service is given in an attractive 128-page book, 


The Law Trained-Man. A copy will be sent free upon 
request. 


An examination of this book will show immediately that 
Blackstone Institute, Inc., gives not only well-organized in- 
struction but interesting instruction as well. And the en- 
tire plan is laid out on such a systematic basis that an aver- 


age of thirty minutes a day will enable you to keep the 
study schedule up-to-date. 


Use the coupon below in asking for your copy of The Law 
Trained-Man, or if you prefer, send a post card request. 
Remember, there is absolutely no obligation. Address Dept. 
343, Blackstone Institute, Inc., 4753 Grand Boulevard, 
Chicago, Il. 


Blackstone Institute, Inc. 
Dept. 343, 4753 Grand Blvd., Chicago, Ill. 


Please send me by mail and without obliga- 
tion a copy of your 128-page book The Law 
Trained-Man and details of your law course 
and service. 
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The Congress undoubtedly is without power to con- 
fer on the Commissioner of Internal Revenue the right 
to determine the liability of a transferee for the debts 
of his transferor, because such an act withdraws from 
judicial cognizance matters exclusively for the deter- 
mination of the judiciary. 


“The power which adjudicates upon and protects the 
rights and interests of individual citizens and to that 
end construes and applies the law is judicial” and can 
never be exercised by the Executive. 

The case of Kern v. Chase, 165 Ill. 527, 36 L. R. A. 
105, very clearly defines the limit to which the legis- 
lature can go in conferring judicial power on an execu- 
tive, and says: 

“It seems to us that it would be difficult to more clearly 


and positively confer judicial powers upon a person un- 
qualified to exercise these powers than is done by this law.” 


Is the Senate’s Investigation of Stock 
Dividends Related to Section 220? 
(Continued from page 92) 
by any corporation.”® It will be noted that the second 
“whereas” clause of Senate Resolution 304 makes a 
haphazard reference to attempted violations of anti- 
trust laws. To many it is exceedingly doubtful whether 
the Federal Trade Commission has power under Sec- 
tion 6 (d) of the Act bearing its name to compel 
corporations to remit the requested data in regard to 

stock dividends. 


6Federal Trade Commission Act, Section 6 (d). 
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In the celebrated Claire Furnace Co. case’ the Court 
of Appeals of the District of Columbia affirmed a 
decree of the Supreme Court, which permanently en- 
joined the Federal Trade Commission from proceed- 
ing to compel the production of information on 
questionnaires sent to corporations engaged in the 
manufacture and sale in interstate commerce of steel 
products. This case has been twice argued before the 
Supreme Court and has for over three years awaited 
decision of that court. There the investigation was 
instituted by the Commission upon its own motion, but 
only after suggestions and conference with the Com- 
mittee on Appropriations of the House. While the 
points there involved are not directly like those 
under discussion, they bear a sufficient degree of simi- 
larity to warrant a close application of the pertinent 
legal aspects of the Claire Furnace Company case to 
the authoritativeness of the stock dividend question- 
naire. 

In the meantime Section 220 as an instrumentality 
of the Commissioner of Internal Revenue still appears 





7Federal Trade Commission v. P aa Furnace Co. (1923, 286 
202. 
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to some a veritable “sword of Damascus” held by a 
lone hair over the taxpayer’s head. Bureau officials 
have repeatedly and vehemently denied all rumors that 
a “drive” is to be begun for the enforcement of its 
provisions. To those who are still skeptical and desire 
complete immunity from the application of Section 
220 it is recommended—somewhat after the fashion 
of the Scotch father who advised his son that the one 
certain way to keep from wearing out the seat of his 
pants was never to sit down—that corporate profits 
should not be “permitted to accumulate beyond the 
reasonable needs of the business.” 


Prior Losses by Corporation Do Not 
Affect Tax Status of Dividends 


HE fact that a corporation has had losses in ex- 

cess of gains to the end of the year in which a 
dividend is declared does not render the dividend non- 
taxable as a return of capital, if there were sufficient 
accumulated earnings when the dividends were de- 
clared to pay the dividend. This in effect was the 
decision of the court of claims in Blair v. United 
States. 


The plaintiff sued to recover taxes paid on dividends 
received from a coal company in 1918. From the 
period of its organization to the end of 1918 the com- 
pany had sustained losses in excess of net earnings, 
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and in the three preceding years gains had been 
realized. 


‘The court held that the dividends declared in 1918 
were distributions out of earnings for that year, and 
constituted taxable income to the shareholders. “If 
it be concluded that the corporation had the right to 
withhold distribution and apply the earnings to make 
up its losses during the prior years it did not exer- 
cise that right, and the plaintiff is in no position to 
complain of its action,” said the court. 


Depreciation of Estates, Trusts and Their 


Beneficiaries 
(Continued from page 88) : 

“In the case of improved real estate held by one person 
for life with remainder to another person, the deduction 
provided for in this paragraph shall be equitably appor- 
tioned between the life tenant and the remainderman under 
rules and regulations prescribed by the Commissioner with 
the approval of the Secretary.” 

The rules for making apportionment are contained 
in Article 161, Regulations 69. The question arises, 
are these provisions intended to apply also to cases 
where improved real estate is held by a trustee for 
life tenants and remaindermen, or only where the 
actual possession and use of the property is held and 
exercised by the life tenant direct with remainder 
over at his death, analogous to the case of dower inter- 
ests of a surviving spouse? 

The above provisions of the statute refer to cases 
where improved real estate is held by “one person” 
with remainder to “another person.” The term 
“person” includes a “trust or estate,” according to 


Section 2 (a) (1) of the Revenue Act. According 
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to the statute, however, the holding must be by one 
person, and obviously for the life of the person so 
actually holding. and not a holding by a person (trus- 
tee) for the benefit and life period of another person 
(life tenant beneficiary). If Congress intended to 
include the case of a trustee’s holding for a life 
tenant, they probably would have worded the statute 
so as to read, “real estate held by or for one person 
for life.” Since the estate or trust is a taxable entity, 
apart from the life beneficiary, a holding by an estate 
or trust is not a holding by a separate taxable entity, 
the life tenant beneficiary. 


Where the holding is by a trustee, and not by the 
life tenant but merely for him, the trustee acquires 
the possession and use of the property for the trust 
purposes. He, or it, is the one who may then operate 
it for business or investment purposes. The life 
tenant beneficiary may not employ the property in 
his business or operate it for investment. His inter- 
est is confined to the income to which he is entitled 
for his life from the corpus held by the trustee. His 
only interest in the corpus, since he has neither pos; 
session or use thereof, is to require that it be properly 
conserved and operated by the trustee so as to produce 
the maximum of income for him during his life. The 
present vested interest of the remainderman, in any 
event, is merely a right to later (at death of life tenant) 
receive the property in its then depreciated condition. 
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Thus, according to Article 161, Regulations 69, in 
cases to which the statute is applicable, the right of 
the remainderman to claim any depreciation is post- 
poned until the death of the life tenant. 

As a prerequisite to the right of any taxpayer to 
claim a depreciation allowance, Section 214 (a) (8), 
and corresponding Section 234 (a) (7) for corpora- 
tions 1926 and prior Acts, provide for the allowance 
therefor with respect to “property used in the trade 
or business” of the taxpayer. If a life tenant actually 
holds the improved real estate, has possession of it, 
and uses it for his business or investment purposes his 
right to depreciation is then in harmony with the 
statute. If a trustee holds it, has possession thereof, 
and operates it for business or investment purposes, 
the right of the trustee to claim depreciation in deter- 
mining his, or its, taxable net income from the property 
is also in harmony with the statute. But a claim 
for a depreciation allowance of a life tenant beneficiary 
who does not directly hold nor have possession of, 
and so does not operate the property for his business 
or investment purposes, is, obviously, not in harmony 
with the statute. To hold that the trustee is operating 
the property merely as an agent for the beneficiary 
would be to do violence to the separate entity theory 
of the Revenue Act. 

If the provisions authorizing depreciation allowances 
to life tenants are interpreted to include holdings of 
a trustee for life tenant beneficiaries, the difficulty of 
harmonizing such provisions with those in Section 
215 (b), supra, of the Revenue Act, becomes apparent. 
As explained above herein, those provisions do not 
allow income of the holder of a life or terminable 
interest in property, acquired by gift, bequest, or in- 
heritance, to be diminished by either shrinkage in 
value of such interest due to lapse of time, or for 
any deduction (depreciation allowances included) al- 
lowed by the Revenue Act in computing the net income 
of the trust which holds and operates the property 
in which the life tenant has the beneficial interest, and 
which is not allowed by the local law in computing 
the life tenant’s income from such property. If the 
life tenant beneficiary may not under said Section 
215 (b), 1926 Act, obtain the benefits of depreciation 
allowances properly deductible from estate or trust in- 
come in determining the net income of: the estate or 
trust, then the statute would be! inconsistent if it 
allowed a life tenant beneficiary of a trust or estate 
to take deductions under Section,214 (a). (8), 1926 
Act, for depreciation otherwise deductible only by the 
estate or trust. 

The illustration used in Article 161, Regulations 69, 
in explanation of these provisions of the statute, réfers 
only to property “devised to one for life with remain- 
dér over.” This tends to indicate that the Department 
interprets the statute as being applicable only to cases 
where the life beneficiaries take..the possession and 
use of the property direct. “lt i 


tet 
Conclusions — 
From a consideration of the applicable statutory 
provisions, and of the various decisions and rulings 
above discussed herein, the following conclusions are 
drawn: 
(1) That depreciation deductions are allowed under 
the 1918, 1921, 1924, and 1926 Acts to an estate or 
trust in determining its taxable net income in any 
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(Continued from page 113) 
case where the estate or trust is conducting a business 
with depreciable estate or trust assets, or operating 
them for investment purposes, even though the trust 
instrument has no provision for taking care of the de- 
preciation which may be sustained thereto. 

(2) That under each of said Acts the beneficiaries 
of an estate, or of a testamentary or other trust, are 
not entitled to a depreciation allowance where they do 
not have the control, possession, and use of the prop- 
erty, and so are not using it in their business, or 
operating it themselves for investment; nor are they 
entitled to any depreciation allowance where the prop- 
erty is held by a trustee (testamentary, or otherwise), 
and they are entitled only to the income therefrom for 
life, and do not have possession or use of, or title to 
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the corpus, since they then have no depreciable interest 
in the corpus, and cannot themselves use it for their 
business or investment purposes. 

(3) That where improved real estate is left direct 
to a person (not to a trustee or a trust in which 
he may be a life beneficiary) for life, so that he has 
the use and possession thereof and the income there- 
from for his life, and it is used by him for his business 
or investment purposes, then under Section 214 (a) 
(8), 1926 Act, but not under prior Acts, such person 
may take depreciation allowances, same to be equitably 
apportioned with respect to the basic sum of the 
building between him and the remainderman, as pre- 
scribed in Article 161, Regulations 69, the right of the 
remainderman to take depreciation on his allocable 
share of the capital being postponed until the termina- 
tion of the life estate. 
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